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EQUITY MARKET THEMES AS THE GLOBAL ECONOMY
RECOVERS FROM THE COVID CRISIS

Whereas equity capital markets were dominated in 2020 by the
impact on economies and companies from the coronavirus and
the policy responses, in 2021/2022 key questions are the speed to
which the virus is being curtailed, the extent and durability of the
recoveries in growth and earnings and the potential changes in
ofﬁcial policies and notably in monetary policy. Investors are also
concerned by the potential build up in inﬂation and also the extent to
which longer term damage or changes have occurred due to the covid
epidemic. In 2020, corporate earnings are estimated to have declined
by approximately 15% globally while, according to IMF data, world
growth saw a contraction in excess of 3%. The signiﬁcant damage
to equity markets was pronounced in the ﬁrst quarter of 2020, but
largely due to the rapid expansion of monetary policies, markets
rallied sharply from late March onwards. Apart from cutting interest
rates, Central Banks expanded their balance sheets dramatically with
a consequent recovery in market liquidity conditions. From early
March 2020 to end April 2021, the Federal Reserve balance sheet
rose by US$ 3.5 trn to close to US$ 8 trn while the ECB balance
sheet rose to Euro 7.6 trn from Euro 4.7 trn. In the year from
end March 2020, the return on MSCI ACWI was 55.3% with an
equivalent return of 58.9% on MSCI emerging markets. Investor
rotation was evident at the end of 2020 with capital ﬂows switching
from sectors such as technology that were relatively immune to covid
to sectors beneﬁting from the global economic recovery. In the US
markets, over the year to end April 2021, the return on the Nasdaq
composite at close to 60% underperformed the Russell 2000 with a
return of 74%, while of note, was the 80%+ return on the Dow Jones
Transportation index.
Over the next one to two years, the strong recovery in growth and
earnings is projected to moderate. The IMF is projecting global
growth at 6% in 2021 followed by 4.4% in 2022. Growth will be
led by India, China and the Asean 5 and the growth differentials
between the US and Europe and Japan are expected to narrow.
After a strong recovery in corporate earnings in 2021 by over 30%
globally, earnings growth is expected to ease back to approximately
15% in 2022. Although 2022 earnings growth is expected to remain
at close to 20% in the Eurozone and Japan, emerging market earnings
and those in the US could slow to less than 15%. Given the volume
of pent-up demand globally, the consumer discretionary sectors
are expected to show strong earnings growth, over 30% pa in the
long term in the US and over 25% in the Eurozone. US technology
earnings growth is forecast to hold near to 15% pa but to be outpaced
by communications services with earnings growth close to 20%.
In emerging markets, of note, is the longer-term growth projection
in Chinese IT at 30% pa with strong growth in the consumer
discretionary and communications services sectors. Given the
expansion of ﬁscal policies with a focus on infrastructure investment,
capital ﬂows are likely to be attracted to the transport, alternative
energy, construction, and materials sectors.
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“

Over the next one to two
years, the strong recovery
in growth and earnings is
projected to moderate.

Although global equity markets are supported by the growth
rebound, the probable success in curtailing the coronavirus, the
recovery in earnings and critically the negative real yields in most
ﬁxed income markets at a time of historically tight credit spreads,
clearly after the strong rally in equity markets from March 2020, a
number of risk factors will increasingly concern investors. Valuations
in most markets are at their highest levels since 1999/2000 with
the US PE at 23, the Eurozone over 17, Japan at 17 and emerging
markets Asia at over 16. In the US, leverage levels amongst investors
are elevated with margin debt up by approximately 50% over the
year to mid-April. Surveys of investor positioning globally show
historically high overweight positions in equities although sector
rotation has recently become more diverse with the “reﬂation trade”
seeing some proﬁt taking. The VIX has been trading less than its
historic average at less than 20. High valuations have encouraged
equity ﬁnanced M&A transactions while the issuance of SPACs
indicates the undervaluation of privately owned companies compared
with their listed equivalents. Although Central Banks will move
cautiously, the risk of quantitative easing measures being reversed
in 2022 against a background of rising inﬂation pressures could lead
to less favourable liquidity conditions, resulting in widening credit
spreads with a negative consequence for equity markets. A number
of risk factors are difﬁcult to quantify, namely the possibility of
renewed outbreaks of covid, geopolitical risks, e.g., the possibility
of increased tension between the US and China and unpredictable
behaviour by Russia while in Europe, a number of countries have
elections with potentially difﬁcult outcomes. Although real yields
are likely to remain negative, the bond market sell off in February
2021 emphasised the equity market sensitivities to rising yields.
Although the investor consensus is that the next two years will
experience positive but modest gains in equity markets, risks which
were skewed to the upside from March 2020 may now have to face
less favourable circumstances with upside potential in the VIX.

The impact of the coronavirus has raised a number of interesting
longer-term themes for global equity markets; inter alia, the
question of whether technological advances have been accelerated,
the switch to alternative energy sources and notably the switch to
electric transport systems, the increased consumer purchases online
and the questionable need for inner city ofﬁce and commercial real
estate. It is clear that the investor capital ﬂow into ESG related
investments will remain robust. A number of structural changes
in equity capital markets are likely, e.g., increased regulation of
equity derivatives and greater market transparency on derivatives
positions, further consolidation amongst exchanges and the role of
advanced technology in broadening the global investor base into
retail segments. Amongst investment products, the advance of the
ETF sector is likely to remain rapid. The overall picture is one of,
having suffered from an unprecedented shock in the ﬁrst quarter
of 2020, equity markets have recovered strongly, and the key point
is that primary and secondary markets have continued to function
satisfactorily for investors, issuers, and the corporate sector.

“

Valuations in most markets
are at their highest levels
since 1999/2000.
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INTERNATIONAL EQUITY CAPITAL MARKETS REVIEW – AUSTRALIA
2020: A YEAR LIKE NO OTHER FOR AUSTRALIA’S EQUITY CAPITAL MARKETS

Overview of the Australian equity capital markets in
2020
2020 was a year like no other for the Australian equity capital
markets. It was an extremely volatile and challenging year, but with
some extraordinary successes.
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The year started with the launch of the S&P/ASX All Technology
Index, and the associated excitement and expectation. Shortly
after that launch, it was then all about COVID-19. The market’s
reaction to the uncertainties caused by the pandemic saw a very sharp
sell-off in March 2020. However, the introduction of Australian
ﬁscal stimulus measures (such as JobKeeper and JobSeeker) and
temporary changes to Australia’s capital raising regime facilitated an
unforeseen buoyant year in 2020 for capital markets in Australia –
both in terms of secondary raisings in the ﬁrst half of 2020 and initial
public offerings in the second half of 2020. By the end of 2020, the
Australian equity capital markets had almost recovered to its preCOVID-19 levels and, in some sectors, had experienced signiﬁcant
growth.

Tuanh Nguyen is a Director in the
corporate law practice at PwC Legal,
specialising in providing legal advice
to Australian and international clients
on corporate transactions. In particular,
she has 15 years’ experience advising
Australian and international clients
on initial and secondary equity capital
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and underwriters/lead managers), ASX
listings and Australian securities regulation. She also advises
non-listed clients on their fundraising transactions, including for
start-up and growth stage companies.

2021 sees the Australian equity capital markets continue to ride off
the 2020 momentum. The Australian economy is recovering from the
COVID-19 pandemic better than expected as consumer conﬁdence
is high, interest rates remain low and the market is continuing to
trend on an upwards trajectory. There is a strong pipeline of IPOs
and based on the number of listings on the Australian Securities
Exchange (ASX) that have already hit the boards in 2021, it could be
a record-breaking year for new listings in Australia.

Notable recent transactions Tuanh has advised on include the IPO
and ASX listing of the Liberty Financial Group (being the largest
IPO and listing on the ASX in 2020, by market capitalisation
on listing), Lynch Group and Scottish Paciﬁc Group, along with
numerous secondary capital raisings for ASX-listed clients.

A big year for equity capital raisings on the ASX
As evidenced by a hive of activity, equity capital raisings were the
focus for corporate Australia throughout 2020. 2020 saw ASX-listed
companies raise a total of approximately $71 billion, the largest
amount of capital raised in the last 10 years.
In Australia, the primary methods of raising equity capital include:

•
•

•
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initial public offerings (IPO) - new or existing securities in
an unlisted entity are offered to investors, subject to meeting
certain requirements, and an application is made to the ASX for
the securities to be listed and traded on the ASX;
rights issues / entitlement offers – an issue of rights or
entitlements to existing holders of securities in an ASX-listed
company to subscribe for additional securities in proportion (or
pro rata) to their existing holding, at a discounted offer price
to the share price, which may in some cases not require the
preparation of disclosure document; and
private placements - an offering of new ASX-listed securities,
at a discounted offer price to the share price, to professional and
sophisticated investors, which may in some cases require the
preparation of a disclosure document, and is subject to meeting
the placement capacity rules contained in the ASX Listing
Rules.

With thanks to Jason Greff and Ally Mangion

She also has deep experience advising and assisting Australian
and offshore clients on private and public mergers and
acquisitions, including public company takeovers, schemes and
defences, private equity transactions, joint ventures and corporate
restructuring.
In addition to her work as a transactional lawyer, Tuanh has
extensive experience advising Australian companies and boards
on corporate governance and risk management issues, as well as
a broad range of general commercial and corporate law matters,
including commercial contracting arrangements, risk allocation
and mitigation issues, and other regulatory and compliance
issues. She has previously worked as an in-house lawyer at
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numerous in-house legal teams through an outsourced in-house /
general counsel service.
She has received a number of legal industry awards for her work
as a corporate lawyer, including the winner of the 2019 Women
in Law Awards (Special Counsel of the Year) and a ﬁnalist of the
2020 Australian Law Awards and Euromoney LMG Asia Women
in Business Law Awards 2019.
Tuanh holds a Bachelor of Laws and a Bachelor of Commerce
from Monash University and a Master of Laws from the
University of Melbourne.

Other methods of raising capital for ASX-listed companies include:

•
•

share purchase plans - a plan where an entity invites each
existing holder of an ASX-listed company to subscribe for up to
$30,000 worth of new securities; and
dividend reinvestment plans - a plan where existing holders
elect to reinvest dividends (or distributions) paid by the ASXlisted entity in return for new securities.

Other than an IPO, all forms of capital raisings described above are
considered “secondary raisings” or “secondary offerings”.

Secondary raisings
During the ﬁrst half of 2020, there was a surge of secondary raisings
which were often urgently undertaken as companies looked to shore
up their balance sheets as a direct response to COVID-19, all very
reminiscent of the secondary raising activities experienced at the
onset of the Global Financial Crisis. In light of the uncertainties of
the potential impacts of COVID-19, earnings forecast guidance were
being retracted as companies anticipated declines in earnings and
dividends being cut. As a result, it became apparent that fresh equity
was required from the market.
2020 saw ASX-listed companies raise a total of $66 billion through
secondary raisings, being the highest amount of capital raised within
a calendar year since 2015 and well above the ASX’s average of
circa $40 billion a year in the ﬁve years prior to 2020. By August
2020 alone, ASX-listed companies had raised over $30 billion,
being double the amount of capital raised during the same period
in 2019. Most capital was raised through private placements with
the remainder by rights issues/entitlement offers, followed by share
purchase plans.
In global terms, the ASX ranked ﬁfth by secondary capital raised and
ﬁrst by number of deals out of over 90 stock exchanges in 2020.

The surge of secondary raisings in Australia was very much
facilitated by the temporary capital raising measures introduced by
the ASX and the Australian Securities and Investments Commission
(ASIC).

Class Order Waivers by ASX
On 31 March 2020, the ASX announced temporary emergency
capital raising measures, which were implemented by way of class
order waivers (Class Waivers), to support ASX-listed companies
with their emergency secondary raisings. The temporary measures
remained in place until 30 November 2020.
The Class Waivers allowed for 2 consecutive back-to-back trading
halts, an uplift to the placement capacity to 25% and a relaxing of the
1 for 1 non-renounceable entitlement offer cap.

Back-to-back trading halts
Under ASX Listing Rule 17.1, an ASX-listed entity may request a
trading halt (i.e. an interruption to trading whenever the entity deems
it necessary to manage its continuous disclosure obligations under
the ASX Listing Rules), which can last for up to two trading days.
The Class Waivers enabled ASX-listed companies to request two
consecutive trading halts (i.e. covering a period of four trading days)
to consider and implement a capital raising. When utilising this
relief, ASX-listed companies were required to clearly inform the
market that the purpose of the consecutive trading halts was for the
purposes of implementing a capital raising.

Uplift in placement capacity
ASX Listing Rule 7.1 restricts ASX-listed companies from issuing
or agreeing to issue more than 15% of its equity securities, except
in limited circumstances. The Class Waivers increased the 15%
threshold to 25%, provided the placement was followed by a
rights issue / entitlement offer or share purchase plan to existing
shareholders at the same or lower price than that offered under the
placement.

Relaxing of the 1 for 1 cap on non-renounceable
entitlement offers
Under ASX Listing Rule 7.11.3, an ASX-listed company undertaking
a non-renounceable rights or entitlement offer must not make an offer
of more than one security for each security held by its shareholders.
Under the Class Waivers, ASX-listed companies were permitted to
make a non-renounceable rights issue or entitlement offer at a ratio
of greater than one security for each security held.
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Relief provided by ASIC
Similar to the relief introduced by the ASX, ASIC announced
temporary relief on 31 March 2020 which related to offers made
under the “low doc” regime, including placements, entitlement
offers and share purchase plans.
Under the Corporations Act 2001 (cth), an ASX-listed company
cannot rely on the “low doc” regime to conduct a rights issue/
entitlement offer, placement or share purchase plan if the entity has
been suspended for more than 5 days in the previous 12 months. The
“low doc” regime permits ASX-listed companies to conduct a rights
issue/entitlement offer, placement or share purchase plan without
a disclosure document (such as a prospectus, offer information
statement or product disclosure statement) if the company issues
a cleansing notice. A “cleansing notice” is a notice which sets
out, among other things, any price sensitive information about the
company that has not been disclosed to the market because the
company has relied on the exceptions to the continuous disclosure
requirement under ASX Listing Rule 3.1. In cases where a company
is unable to meet this permitted suspension period, it would be
required to issue a disclosure document (such as a prospectus or
product disclosure statement) in order to undertake the equity capital
raising.
ASIC implemented a relief instrument that temporarily increased
the 5-day suspension period to 10 days. In particular, and in order to
beneﬁt from this relief, ASX-listed companies:

•
•

must not have been suspended for up to 10 days in the prior
12-month period; and
must not have been suspended for more than 5 days in the
period commencing 12 months before the offer and ending 19
March 2020.

Initial Public Offerings
2020 saw a subdued start to new listings on the ASX. Capital
raisings through IPOs on the ASX fell by 84% to $132 million in the
ﬁrst half of 2020, as would-be new participants put their potential
IPOs on ice and avoided the market amid the volatility and sharp
market falls. However, by the end of 2020, the number of new ASX
listings increased 23% year-on-year, with 74 IPO listings, three
quarters of which were listed in the second half of 2020.

Capital raised through IPOs
The IPOs of 2020 raised $5.3 billion in new capital and the market
value of new listings was up 148% year-on-year, at $35.7 billion.
Furthermore, price performance of ASX IPOs (increase of 33.4%)
signiﬁcantly outperformed the S&P/ASX 200 index (decrease of
1.45%) in 2020.
The table summarises the top 10 IPOs in 2020, by capital raised.

Key sectors
There were IPOs in a broad range of sectors, with 10 out of 11
sectors in the Global Industry Classiﬁcation Standards being
represented.
The top three sectors by number were Materials (31), Technology
(19) and Healthcare (13). Retailing also showed a signiﬁcant increase
in activity, with seven listings.
The focus on these three sectors reﬂect the strong performance of
securities in these sectors. Each of the Materials and Technology
sectors have far outperformed the overall market, with 1 year returns
(as at 16 April 2021) as follows:

•
•
•
•
•
•
•
•

All Ordinaries – 32.48%
S&P / ASX 200 – 29.12%
S&P/ASX 300 – 30.01%
S&P/ASX 300 Materials – 42.61%
S&P/ASX All Technology Index – 79.16%
S&P/ASX 300 Metals & Mining – 42.42%
S&P/ASX 300 Resources – 38.74%
S&P / ASX 300 Health Care - -6%

Of particular note is the strong performance of the S&P/ASX All
Technology Index. Launched on 24 February 2020, it reﬂects the
broad range of ASX-listed companies in the technology sector. As at
the 31 March 2021 rebalance, there were 75 ASX-listed companies
on the index (increased from 46 companies at the time of its launch),
representing a total of $160 billion market capitalisation.
The technology sector was the strongest performer in respect of the
ASX during 2020. ASX’s view is that the technology sector beneﬁted
from, and adapted well to, a global population in lockdowns or
working from home, and the COVID-19 crisis brought forward years
of change in the way consumers and businesses use technology,
from accounting and e-commerce to online communications and
entertainment.

Regulatory issues in IPOs
Set out below are some key regulatory issues that IPO hopefuls faced
during 2020 in getting their companies listed on the ASX.
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Regulatory scrutiny and the facilitation of
prospectus forecasts
In Australia, the inclusion of forecast ﬁnancial information does not
need to be included in a disclosure document, such as a prospectus.
However, for larger companies seeking to conduct an IPO and
list on the ASX, it is market practice to include forecast ﬁnancial
information in their prospectuses, whether as a marketing tool or
otherwise to comply with their legal obligation to include in the
disclosure document all information that a person would reasonably
require to decide whether or not to invest in the company.
A prospectus should only include forecast ﬁnancial information if
there are reasonable grounds for its inclusion and the information
must not be misleading. During the COVID-19 pandemic, there
were inherent uncertainties as to its impact (whether positive or
negative) on Australian companies, the expected duration of the
pandemic and the rapidly evolving environment from both a health
and economic perspective. This made it difﬁcult for companies to
compile forecasts that complied with the requirement that it be made
on reasonable grounds and must not be misleading. In particular,
there were difﬁculties in demonstrating that assumptions were based
on reasonable rather than hypothetical grounds.
Companies dealt with these uncertainties in a number of ways,
including shortening the duration of the forecast periods, increasing
the prominence of sensitivity analysis or otherwise not including
forecast information in their prospectus, but rather, disclosing details
of recent trading results and outlining key factors and variables that
might impact the company’s prospectus.
ASIC maintains a “no pre-vetting” policy, i.e. ASIC does not
review drafts of disclosure documents which are proposed to be
lodged with ASIC prior to their formal lodgement. Any review
undertaken by ASIC only takes place during the “exposure period”
(a 7-14 day period where ASIC reviews the disclosure document to
ensure compliance with the Corporations Act). However, because
of the unprecedented uncertainties that the pandemic presented,
ASIC actively facilitated would-be IPO candidates to provide draft
forecast ﬁnancial information (and the underlying assumptions
and sensitivity analysis) for review by ASIC to assist companies to
prepare forecast ﬁnancial information that were not misleading to
potential investors.

ASX scrutiny on compliance
In order to be admitted to the ofﬁcial list of the ASX, would-be
IPO candidates are required to meet the conditions for admission
contained in the ASX Listing Rules. These conditions include,
among other things, that the company has an appropriate structure
for listing, the offer complies with the minimum “free ﬂoat”,
“spread” and “price” conditions and the provision of historical
ﬁnancial accounts to demonstrate satisfaction of the “size”
condition. Furthermore, where IPOs are conducted on an accelerated
timetable (i.e. “fast track process”) and the ASX approves the
fast-tracking of the IPO, ASX has provided guidance that draft

applications (including draft prospectuses) need to be provided to
ASX at least 4 weeks prior to formal lodgement so that the ASX can
“front end” the processing of the application.
In light of the demand on the ASX’s resources due to the signiﬁcant
uplift in IPO activity in the second half of 2020, IPO candidates
experienced greater scrutiny by the ASX on their compliance with
the ASX requirements. Unlike in previous years, where there was
scope for some ﬂexibility in respect of timing for the provision
of draft applications to utilise the “fast-track” process, in 2020,
timing was strictly adhered to and draft applications that were
not sufﬁciently complete or of a poor standard resulted in longer
processing times than typically expected.
Further, given the demands for the ASX’s resources, the ASX placed
higher than usual evidentiary burdens on IPO candidates and their
advisers to clearly demonstrate the satisfaction of conditions relating
to spread, free ﬂoat and price.
For example, the ASX required IPO candidates to provide in-depth
analysis on the proposed post-IPO shareholding to demonstrate that
the “spread” condition was satisﬁed. In undertaking this analysis,
ASX required IPO candidates to identify the names and addresses of
all shareholders who were expected to hold shares upon listing. This
was necessary for the ASX to conﬁrm there were no duplications
or interests being held by the same person through a series of
different entities which artiﬁcially created a spread of investors. This
included:

•

•
•

identifying the beneﬁcial owners of shares that are held through
a custodian or nominee structure. In some cases, the ASX
required IPO candidates to obtain statutory declarations from
custodians and nominees to attest to their holdings of the shares
on behalf of the underlying beneﬁcial owners;
obtaining company searches for all corporate entities holding
shares in the company to identify common ownership,
directorships or otherwise control of the corporate entities; and
identifying the names and addresses of beneﬁciaries under trust
vehicles which hold shares in the company.

What’s to come in 2021?
2021 sees the Australian equity capital market, particularly IPOs, to
continue to ride off the 2020 momentum. As the Australian economy
is recovering from the COVID-19 pandemic better than expected,
the market is continuing to trend on an upwards trajectory.
There is a strong pipeline of IPOs waiting to hit the boards. Since
January 2021, there has been 29 IPOs as compared to 11 IPOs by
this time last year. As COVID-19 related impacts on businesses
become more manageable, the Australian economy continues to
recover from the pandemic faster than expected and the COVID-19
vaccine rollout in Australia builds momentum, the heightened IPO
activity seen in the second half of 2020 is expected to continue well
into 2021, and in fact, based on the current trajectory, it could be a
record-breaking year for new listings in Australia.

2

Under the “spread” condition, companies are required to demonstrate that there are at least 300 “non-afﬁliated” shareholders (being, a shareholder is one who is not
a director of the company or his/her associates. The ASX also has discretion to deem a person to be afﬁliated with the company) or non-escrowed shareholders (“escrowed shareholders” being shareholders whose shares are subject to a mandatory or voluntary escrow arrangement which restricts them from disposing of their shares
for a certain period of time) who will hold securities in the company post-IPO. This serves to demonstrate that there is sufﬁcient investor interest in the company to
justify its listing and to provide a level of liquidity at the time the company is listed.
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LESSONS LEARNED FROM THE WIRECARD SCANDAL –
GERMANY CRACKS DOWN ON BALANCE SHEET FRAUD

How it all happened
The Wirecard story can ﬁll books and several movies have been
produced already, even if the full background is still the subject of
investigations and criminal proceedings against the perpetrators have
not yet commenced.
Wirecard AG was a payment services provider listed on the Frankfurt
Stock Exchange. While the company had started out as a processor
of payments for merchants operating in questionable sectors such
as gambling and porn, it showed a phenomenal growth and was
generally seen as Germany’s most successful FinTech company.
When it became part of the DAX30® index, it even replaced
Commerzbank, one of the largest banks in Germany. Despite this
development, there were numerous critiques of Wirecard’s complex
and opaque business model and journalists from the Financial Times
were writing articles, which suggested that the ﬁnancial ﬁgures were
inﬂated by showing nonexistent revenues created through “roundtripping” transactions.
A particular focus of attention was the company’s business in Asia
and in the Middle East. Wirecard claimed that most of its business
in the Middle East, which formed a substantial part of its revenues,
was performed in co-operation with third party payment services
providers. The Financial Times raised accusations on the basis of
leaked internal documents, that signiﬁcant parts of the business
resulted from only a very small number of customers and that
this was raising doubts whether revenues from these customers
really existed. Wirecard claimed that the customers listed in the
leaked documents in reality represented groups of customers and
assured that all customers were real. Moreover, based on a leaked
internal investigation report prepared by a law ﬁrm in Singapore, it
appeared as if several contracts with customers in South East Asia
were forged and/or backdated and that the revenues resulted from
“round tripping”. Wirecard categorically denied the allegations and
claimed that the internal investigation had discovered only marginal
inaccuracies in the ﬁnancial numbers.
As a result of the newspaper stories and rumours, the stock price of
Wirecard plummeted and there were massive short selling attacks.
The company claimed a conspiracy between the FT journalists and
short sellers. The German regulator BaFin imposed a temporary ban
on short selling of Wirecard stock and started criminal investigations
against the FT journalists and several short sellers. Wirecard’s
statements appeared to calm the markets and its stock price recovered
from the short selling attacks. The BaFin had also involved the
Financial Reporting Panel (FREP), a body created to enforce the
accounting rules through reviews of audited ﬁnancial statements, but
the FREP had assigned only one person to investigate the allegations
and did not complete its review of Wirecard’s ﬁnancial statements.
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“

The Wirecard story can ﬁll books and
several movies have been produced
already, even if the full background is
still the subject of investigations and
criminal proceedings.

After further negative press reports, Wirecard’s supervisory board
engaged KPMG to perform a forensic investigation of all outstanding
rumours and allegations. Before the KPMG report was published,
Wirecard had publicly stated that the report would show that all
allegations were untrue, but when the report came out, it was
devastating, since KPMG stated that most allegations could neither
be conﬁrmed nor denied due to lack of access to critical documents
and lack of cooperation from Wirecard’s management. As a result
Wirecard’s stock price plummeted again.
Shortly after the publication of the KPMG report, Wirecard’s
management announced that 2.9 billion EUR allegedly held in
certain trust accounts with a bank in the Philippines had “vanished”
and claimed that it could be the victim of a fraud. It quickly turned
out that the trust accounts had never existed and that Wirecard had
overstated its revenues, particularly in relation to its third party
business in the Middle East. The CEO of Wirecard was arrested and
will be brought before the criminal courts and the COO responsible
for Wirecard’s Asian business ﬂed Germany and went into hiding.
Wirecard became insolvent and investors in Wirecard stock lost their
money.

What had gone wrong?
In the aftermath, the Wirecard scandal became the subject of
parliamentary investigations into the reasons why the massive
balance sheet fraud had remained undetected for years. A focus of
the criticisms were Wirecard’s external auditors, who had given
unqualiﬁed audit opinions as well as the German regulator BaFin,
which appeared to have been focused more on protecting Wirecard
from short sellers, rather than taking a critical approach to Wirecard.
Another target of criticisms was the FREP, which had not been able
to swiftly look into Wirecard’s ﬁnancial statements and conﬁrm
whether there were ﬂaws in the ﬁnancial reporting.
To make matters even worse, it turned out that BaFin employees
had engaged in private sales and purchases of Wirecard shares,
raising questions whether such employees had inside knowledge.
Another source of criticism was that Wirecard was not classiﬁed as a
ﬁnancial holding company. That would have allowed some (limited)
comprehensive supervision of the Wirecard group. The head of
the BaFin and the sub-head for capital markets supervision had to
resign as a result of the massive criticisms of the way the BaFin had
handled the matter.

Legislative Action
The Federal Government quickly came up with an action plan
to improve capital markets regulation with a particular focus
on ﬁnancial reporting and audits. A draft bill of an “Act for the
Strengthening of the Integrity of the Financial Markets” (“FISG”)
was introduced and after debate and further revision by the Financial
Committee of the German Parliament it was recently adopted.
The FISG is an omnibus law that addresses a number of points
to improve the supervision of issuers and to change oversight on
ﬁnancial reporting. In addition, the FISG contains a number of other

signiﬁcant changes, not all of which are necessarily connected to the
roots of the Wirecard scandal.
The key goals of the FISG are:
• Improvement of system to enforce compliance with accounting
rules. Instead of the FREP, which is a semi-private institution,
the enforcement shall be put in the hands of a governmental
body.
• Auditors’ independence shall be strengthened.
• Corporate governance must be developed further.
• Doubts in the integrity of BaFin must be removed.
• Tougher sanctions from stock exchanges in case of breaches of
the listing rules.
The following discussion shall focus only on the “core” rules of the
FISG dealing with changes related to ﬁnancial reporting, audits and
“enforcement” of accounting rules. The FISG also contains certain
other changes not directly related to the Wirecard scandal.

Enforcement
The current system of enforcement regarding the accuracy of
ﬁnancial reporting is a two-step procedure with responsibilities
divided between the FREP (a semi-private institution) and the BaFin.
The primary responsibility for conducting checks (spot-checks,
checks initiated in case of concrete suspicion and checks initiated
at BaFin initiative) are in the hands of the FREP. As long as the
issuer cooperates, the review is handled exclusively by the FREP and
only in case the issuer does not cooperate, the BaFin has powers to
investigate and intervene.
The government’s original legislative proposal was to preserve the
dualism between the FREP and the BaFin, but to strengthen the
role of the BaFin, such that FREP was supposed to concentrate on
spot-checks, while BaFin would handle checks based on a concrete
suspicion or where the spot check by FREP resulted in a ﬁnding.
However, the Financial Committee of the German Parliament opted
for a more radical change: The FREP will be disbanded and its
personnel will be taken over by BaFin, who will comprehensively
deal with enforcement, regardless of whether by spot check or in a
concrete case of suspicion. Moreover (other than in cases of spot
checks), BaFin can now also perform a review of the ﬁnancial
statements of the two prior years (instead of only one year).

“

Wirecard had publicly stated that
the report would show that all
allegations were untrue.
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BaFin will be able to publish that fact that it launched a review of
a company’s ﬁnancial statements if there is a public interest in this
information and BaFin may also publish major procedural steps.
Frankly, it appears as if this new rule has been inserted mainly
because BaFin felt that the public had the (wrong) impression of a
passive regulator, because BaFin was not allowed to report on its
enforcement activity.
Furthermore, the BaFin’s investigative powers have been
strengthened and BaFin will have broad powers to ask for the
production of documents, to interview people, to enter business
premises and to seize documents. BaFin is also able to exchange
information with other governmental agencies and with APAS,
the professional oversight body for audit ﬁrms, to enable APAS to
evaluate whether they should start an investigation into the auditor
who gave the audit opinion.

Balance sheet oath and other criminal liability
A gap was also closed in relation to criminal sanctions for
management board members who give a false certiﬁcation that to
the best of their knowledge the ﬁnancial information is accurate
(“balance sheet oath”). The sanction has been increased to up to ﬁve
years imprisonment for a wilful act and two years for a reckless act
(which so far was not a criminal act).
Moreover, certain other crimes in connection with balance sheet
fraud have been toughened and in all cases, criminal liability also
extends to reckless behaviour (imprisonment up to one year) in
addition to wilful acts (imprisonment up to three years).
In addition, the available range for administrative ﬁnes for numerous
other breaches of accounting rules was raised signiﬁcantly.

Stock exchange regulation
Stock exchanges have so far not made public the breaches of issuers
of listing rules. Under the FISG, stock exchanges will be allowed to
publish measures and sanctions taken against trading members and
issuers.

Personal trades of BaFin employees
Personal trades by BaFin employees shall in the future be generally
prohibited if the trade relates to domestic issuers or issuers
supervised by BaFin and BaFin employees will have to disclose
their trades to the BaFin.

Auditor rotation
It will no longer be possible to extend the ten-year maximum period
for issuers to have the same auditing ﬁrm by a further period of up
to 14 years.
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Auditor conﬂict of interest
In the past, Germany has used certain options under EU law to
allow auditing ﬁrms to also render advisory services (tax advice,
valuation services, legal services) under certain conditions. In the
FISG, Germany has abolished these relaxations, resulting in a stricter
separation of audit work and advisory work of audit ﬁrms. It is not
immediately clear that the potential conﬂict between auditing and
advisory work played any role in the Wirecard scandal, but certainly
it shows that Germany now intends to impose tougher rules on
auditors generally. A breach of this prohibition is an administrative
offence that can be sanctioned with a stiff administrative ﬁne of up
to 500,000 Euro. Also the supervisory board who hires an audit ﬁrm
that is conﬂicted due to parallel advisory work will be subject to
ﬁnes.
Not only the auditors can be sanctioned personally but also the
auditing ﬁrm itself can be sanctioned with a ﬁne of up to 5 million
Euro if it audits ﬁrms for which it also performs advisory work.

Auditor liability
By the same token, Germany gets tougher on auditors civil liability.
Under the current rules liability runs to the company and its
subsidiaries, but limited to four million Euro for negligent breach
of obligations per audit of a stock corporation. This liability limit is
quadrupled to 16 million Euro for listed companies. Moreover, the
liability limit no longer applies for grossly negligent breach of duties
in case of listed companies.

“

The sanction has been
increased to up to ﬁve
years imprisonment.

In addition the sanctions for auditors involved in balance sheet fraud
were also toughened. For listed companies, a knowingly false audit
opinion can be punished with imprisonment of up to ﬁve years. In
addition also the reckless giving of a false audit opinion is a criminal
act punishable with up to two years imprisonment.
It should be noted that the auditor liability was not extended to
claims raised by investors.

Governance and internal controls
For the ﬁrst time, the Germany Stock Corporation Act, as amended
by the FISG, explicitly states that listed companies must have
adequate and effective internal controls and risk management
systems commensurate to the business and risk proﬁle of the
company. So far the obligation to have internal controls and risk
management could only be inferred from the general ﬁduciary
obligations of the management board and from certain disclosure
rules that required companies to describe their systems and controls
in the company report forming part of the company’s ﬁnancial
statements. Presently, only the German Corporate Governance Code
calls for the establishment of such systems, but this Code is nonmandatory soft law. The FISG provides greater clarity on the need to
establish internal controls and risk management systems.
The FISG also changes the rules on audit committees and clariﬁes
that at least two committee members must have knowledge in
accounting and auditing. This knowledge must be present in two
members separately.
The establishment of an audit committee will now become
mandatory for all listed companies. Before the adoption of the FISG,
this was merely a recommendation in the Corporate Governance
Code. If the supervisory board has only three members, the entire
board shall be considered the audit committee.

“

Listed companies must have
an adequate and effective
internal controls and risk
management system.

A further key change made by the FISG gives the supervisory
board the power to directly obtain information from the junior
management (rather than having to ask for this information from the
management board). This may indeed be helpful if the management
board itself is involved in breaches of the rules. The chairman of the
supervisory board will channel such inquiries.

Conclusion
The FISG is not a revolution, but an evolution of the rules
surrounding the preparation of ﬁnancial reports, audits and
governance. Most rules have already been in existence, but the
FISG has tightened and clariﬁed them. In addition, the inefﬁcient
enforcement process to review ﬁnancial statements has been
streamlined signiﬁcantly.
None of the new provisions will guarantee that the events and
actions that caused the Wirecard scandal will not happen again.
Nonetheless, responsibilities and liabilities of issuers, auditors and
the BaFin have been increased quite drastically. The threat of severe
sanctions should hopefully deter managers, directors and auditors
alike from neglecting their duties in connection with the preparation
and audit of accurate ﬁnancial disclosure. Therefore, the FISG is
an important measure to restore conﬁdence in the German capital
market.
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THE INTERNATIONAL EQUITY CAPITAL MARKETS REVIEW
- HONG KONG IPO MARKET REMAINING STRONG -

Still Shining During Unprecedented Times
The year 2020 has been an unprecedented year. Amidst the
challenging and uncertain global climate, the Hong Kong market
for initial public offerings (“IPO”) has proven to be resilient and
remained attractive. As of 31 December 2020, there were 2,538
companies listed on The Stock Exchange of Hong Kong Limited
(“SEHK”) of which 154 companies were listed in 2020. Funds
raised through Hong Kong IPOs have reached US$51.3 billion in
2020, representing an increase of 27.3% when compared to US$40.3
billion for 2019.1 These ﬁgures will increase even further and will
consolidate Hong Kong as one of the top IPO markets globally, after
topping the world’s IPO fundraising tables seven times in the last 11
years.
While rising geopolitical tensions and the COVID-19 outbreak may
be having a negative effect on the world in general, these factors
may have contributed towards the upsurge of listings in the new
economy sectors in Hong Kong, most of which were listed pursuant
to the new regimes introduced by the SEHK in 2018. In this article,
we will brieﬂy discuss some of the latest trends and developments
in the Hong Kong IPO market, particularly on the listing of prerevenue biotech companies and companies with a weighted voting
right (“WVR”) structure, as well as secondary listings and policies
aimed at increasing investment opportunities between Hong Kong
and Mainland China. We will also discuss brieﬂy some of the future
developments and challenges faced by the Hong Kong IPO market.

Pre-revenue Biotech Companies
With the introduction of Chapter 18A of the Rules Governing
the Listing of Securities on The Stock Exchange of Hong Kong
Limited (the “Listing Rules”) on 30 April 2018, pre-revenue
biotech companies are now allowed to list on the Main Board of the
SEHK on a separate set of criteria, bypassing the standard ﬁnancial
eligibility test for other listing applicants.
After the biotech regime came into force, Hong Kong has quickly
became the world’s second largest biotech fundraising hub in 2020,
and investors’ appetite continued to remain strong in 2021 amidst the
pandemic. For example, the offerings of Ocumension Therapeutics
in July 2020 and JHBP (CY) Holdings (aka Genor Biopharma)
in October 2020 received exceedingly high levels of retail
oversubscription, and were oversubscribed by 1,895 times and 1,200
times respectively. Up until 31 December 2020, pre-revenue biotech
companies have raised approximately US$9.5 billion in Hong Kong,
and as of 31 March 2021 there are 31 biotech companies in aggregate
listed on the SEHK pursuant to Chapter 18A of the Listing Rules.

1

Source: SEHK
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Pursuant to the Listing Rules, biotech companies are companies
primarily engaged in the R&D, application and commercialisation
of biotech products, processes or technologies. The speciﬁc listing
criteria contained in Chapter 18A and other SEHK guidance letters
include:

•
•
•

•
•

expected market capitalisation of at least HK$1.5 billion
(approximately US$195 million) at the time of listing;
the company must have been in operation in its current line of
business for at least two ﬁnancial years prior to listing under
substantially the same management;
the company must have been primarily engaged in R&D for
the purposes of developing its core product(s) for at least 12
months prior to listing, and have developed at least one core
product falling within certain product categories beyond the
concept stage. The SEHK considers a core product to have
been developed beyond the concept stage if it has met the
developmental milestones speciﬁed for the relevant types of
product;
the company must have previously received meaningful
investment from at least one sophisticated investor at least six
months before the IPO; and
the primary reason for listing must be the raising of ﬁnance for
R&D to bring its core product(s) to commercialisation.

In addition to the special rules designed for these types of companies,
the Hong Kong government is also very supportive of investments in
the biotech sector and has pledged to promote this sector through the
2019-20 Budget2 including plans to build a Health@InnoHK research
cluster focusing on healthcare-related technologies.3

Weighted Voting Rights
Alongside the new rules for pre-revenue biotech companies, the
regime for the listing of companies with WVR structures was also
introduced in April 2018 in a new Chapter 8A of the Listing Rules,
with an aim to attract more innovative companies to list in Hong
Kong. WVR structures are fairly common in Chinese tech companies
which allow certain persons (usually the founders and management)
to have greater voting powers or rights which are disproportionate to
their shareholdings. Smartphone and smart hardware maker Xiaomi
and Chinese e-commerce platform Meituan-Dianping were amongst
the ﬁrst WVR companies to list pursuant to this regime in the
same year the new Chapter 8A was rolled out and the rise of WVR
companies in Hong Kong has continued into 2019 and 2020.
In order to qualify under this regime, the listing applicant must be an
innovative company with not less than HK$10 billion (approximately
US$1.3 billion) of market capitalisation at listing, has a revenue
of HK$1 billion (approximately US$130 million) in the most
recent ﬁnancial year and has meaningful investment from at least
one sophisticated investor. There are also various restrictions, for
example, the WVR shares’ voting power must not be more than
ten times the voting power of ordinary shares and the Non-WVR
shareholders must be entitled to cast at least 10% of the votes that are
eligible to be cast on resolutions at the company’s general meetings.

2

Source: HKSAR Government 2019-20 Budget
Source: Innovation and Technology Commission, HKSAR.
4
Source: SEHK Consultation Paper on “Corporate WVR Beneﬁciaries”
3
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Moreover, under the current Listing Rules, while a WVR beneﬁciary
must be a director of the company and an individual who has an
active executive role within the business, contributing to a material
extent to the ongoing growth of the business, the SEHK is looking to
extend this right to corporate beneﬁciaries. In its consultation paper
published in January 20204, the SEHK stated that it wishes to attract
more innovative companies to Hong Kong and add diversity to an
exchange dominated by ﬁnancial services and property companies.
There are huge opportunities that could come from Chinese
companies with listed corporate shareholders. Without a platform for
corporate WVR shareholders, it is unlikely such groups could come
to Hong Kong without this proposed change.

Secondary Listings
Against the backdrop of geopolitical tensions, we are also seeing
a sharp increase of “homecoming” IPOs of US-listed Chinese
companies which began after the US-China trade war started in
2018. The ﬁrst of its kind was the secondary listing of Alibaba in
November 2019 subsequent to a revamp of the secondary listing
regime in April 2018 under the new Chapter 19C of the Listing
Rules. The upsurge of secondary “homecoming” listings continued
well into 2020 despite other markets around the globe being hit
negatively by COVID-19. NetEase, China’s second-largest video
game developer, debuted in the Hong Kong market on 11 June
2020. Oversubscribed by about 360 times by retail investors and
14 times by institutional investors, the secondary offering was
the second-highest traded company on the SEHK, raising a total
of approximately US$2.7 billion. JD.com, China’s second-largest
e-commerce platform, followed the success of NetEase’s listing
and debuted in the Hong Kong markets on 18 June 2020, raising
approximately US$3.9 billion.
To qualify under the new Chapter 19C of the Listing Rules, the
listing applicant being an innovative company generally possesses
two or more of the following characteristics:

•
•
•
•

its success is attributed to the application of new technologies,
innovations and/or a new business model to its core business,
which differentiates the applicant from existing players;
R&D signiﬁcantly contributes to its expected value and
comprises a major expense;
the company has unique features and/or intellectually property;
and
the company has an outsized market capitalisation/intangible
asset value relative to its tangible asset value.

In addition, the listing applicant must also have a track record of
good regulatory compliance of at least two full ﬁnancial years on
a “qualifying exchange”, having a market capitalisation of HK$40
billion (approximately US$5.2 billion) at the time of listing or of
HK$10 billion (approximately US$1.3 billion) at time of listing plus
at least HK$1 billion (approximately US$130 million) of revenue in
its most recent audited ﬁnancial year.
Further developments in this space are expected as the SEHK
launched a market consultation paper in March 2021 to seek market
feedback on its proposals to amend the Listing Rules to streamline
the existing listing regime for overseas issuers (including those with
a centre of gravity in Greater China).

H-share Full Circulation Programme
Apart from the aforementioned recent rule changes in Hong Kong,
the China Securities Regulatory Commission (“CSRC”) in the
PRC announced the launch of the Full Circulation Programme on
14 November 2019, promulgating the Guidelines on Applying for
“Full Circulation” of Unlisted Domestic Shares of H-shares Listed
Companies (H股公司境內未上市股份申請“全流通”業務指引)
(the “Guidelines”).5 This initiative aims to facilitate the ﬂow of
trading of “domestic” shares of PRC companies in Hong Kong and
thereby enhancing investment activities and liquidity of these PRC
companies in Hong Kong.
By way of background, Hong Kong-listed PRC-incorporated
companies, i.e. “H-share companies” have shares which are
generally divided into (i) foreign shares approved by the CSRC to
freely circulate in Hong Kong market; and (ii) domestic shares held
by Mainland investors or qualiﬁed foreign investors and which can
only be transferred to PRC entities except with approval from the
CSRC. For (ii), the shares are denominated in Renminbi and there
are restrictions on trading in that they are not freely tradeable to
investors outside the PRC.
Under the Full Circulation Programme, subject to certain CSRC
approvals and procedures, previously non-tradeable domestic shares
of H-share companies can now be converted into tradeable shares
in Hong Kong. The Full Circulation Programme brings various
key beneﬁts to H-share companies such as providing an exit for
Mainland Chinese investors and increasing the percentage of shares
in public ﬂoat and liquidity. Moreover, there are opportunities for
other capital market activities for such H-share listed companies,
attracting deeper global investment interest in these companies
with new equity-related products offerings and development such
as warrants and Exchange Traded Funds as well as enabling new
ﬁnancing possibilities through H-shares conversion from domestic
shares.
We would expect there will continue to be H-share listings in the
Hong Kong market, and full circulation of H-shares will become a
market norm in the long run.

5

Source: CSRC

Future Developments and Challenges
Environmental, Social and Governance (“ESG”)
Growing interest in ESG by investors has been well documented
for a number of years, with growing number of investors seeing
the direct link between the positive ESG activity and ﬁnancial
value, and increasingly consider ESG performance when making
their decisions. In recent years, we have seen investors continue to
pressure public companies to provide more detailed disclosure about
their ESG initiatives and results of those initiatives to enable the
investors to track and eventually compare performance.
In response to this growing demand, the SEHK announced in
December 2019 its enhanced ESG reporting requirements. With
effect from ﬁnancial years commencing on or after 1 July 2020,
Hong Kong listed companies will now need to disclose additional
information in their ESG reports. Companies listed on SEHK are
now being required to enhance their disclosures on key performance
indicators in their reports, in addition to continuing disclosure on the
management approach for ESG issues. This means companies can no
longer exclude data on employee turnover rate, lost days due to work
injuries, work fatalities and product recalls from their ESG report.
These are considered important indicators not only from a corporate
responsibility perspective, but also as they pertain to operational and
ﬁnancial performance. Under this context, the SEHK ESG Reporting
Guide would drive Hong Kong listed companies to upscale its
corporate social responsibility measures, increase transparency and
take bolder action on sustainability issues.
As highlighted by Katherine Ng, the COO of Listing at SEHK, early
ESG awareness and adoption enables companies to update their
business continuity plans, recognise the role they played within the
community and ensure that they had the right issues management
procedures in place. On the other hand, an ESG report demonstrates
that transparency and reporting are integral to everyday activities
and it also boosts corporate image, creating a positive impact on
employees, customers investors and other stakeholders. A structured
reporting system also enables a company to monitor and assess
current operations and identify areas for improvement in a timely
manner.
The Science and Technology Innovation Board (the “STAR Market”)
Another challenge we are seeing for the Hong Kong IPO market
is the rise of the STAR Market of the Shanghai Stock Exchange
which launched in 2019 and is designed to support high and new
technology industries and strategic emerging sectors. It accepts
listings from companies which are not yet proﬁtable or have
accumulated deﬁcits and those with unequal voting rights, similar to
the Chapter 8A rules in Hong Kong. As of the end of October 2020,
there were 185 companies listed on the STAR Market with total
market capitalisation of RMB 768.49 billion, making it the new hub
for listings for many younger innovative, new economy companies,
especially in technology, TMT, life sciences and healthcare. Market
watchers believe the STAR Market is China’s latest challenge to
Nasdaq and SEHK.
Hong Kong has conﬁrmed its resilience and competitiveness
throughout the recent global events. In order to maintain this edge, it
is important for Hong Kong to continue to be ﬂexible such that it can
face and adapt to any challenges which may come along its way in
the future.
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THE GROWTH OF ITALIAN PRIVATE MARKETS:
AN OVERVIEW ON PERMANENT VEHICLES,
CLUB DEALS AND SPACs

Private markets have seen an unprecedented growth triggered by the
macroeconomic scenario. There has been an exponential expansion
of private markets deals with a subsequent increase of investment
opportunities in private assets with a risk/return proﬁle better
suited to deal with the expected uncertain and volatile scenarios of
public markets. However, the lack of speciﬁc regulations makes the
exploitation of, and access to, investments in private opportunities
difﬁcult. In fact, existing alternative investment opportunities can
only be subscribed by a limited number of professional investors.
This article analyses some of the new market trends in Italy and
solutions aimed at investing in private markets through listed
vehicles, including permanent capital PE vehicles and Special
Purpose Acquisition Companies (SPACs).

Private Markets are Going Mainstream
Private markets completed an impressive decade of growth. Private
market assets under management (AUM) grew by 10% in 2019 and
$4 trillion in the past decade, an increase of 170%, while the number
of active private equity (PE) ﬁrms has more than doubled and the
number of US sponsor-backed companies has increased by 60%.
Over that same period, global public market AUM has grown by
roughly 100%, while the number of US publicly traded companies
have stayed roughly ﬂat (but is down nearly 40% since 2000)
(Source: McKinsey Global Private Markets Review 2019 and 2020).
In Italy there has been a strong concentric push, on the one hand,
(i) to channel part of Italian savings towards the so called “real
economy” (in particular, towards innovative SMEs and start-ups)
and, on the other hand, (ii) to strengthen the alternative ﬁnancing
sources for SMEs (which are, more and more, willing to raise capital
through private equity and private debt funds). In a nutshell, private
markets have been becoming more relevant in Italy than ever.
In this scenario, market participants increasingly have called for the
expansion of such investment opportunities for “private” investors
(in particular, high net worth individuals and afﬂuent rather than
mass retail clients) seeking asset classes with a risk/return proﬁle
more suitable to face the predicted uncertain and volatile scenarios
of public markets. However, the lack of access to investments in
private funds is contributing negatively to this trend. Indeed, existing
alternative investment funds can be mostly subscribed by a limited
number of Italian (sophisticated) professional investors.

Permanent Vehicles
In this scenario, making private market mainstream requires lawyers
to create new investment structures and solutions: the listing on the
so-called Market Investment Vehicles (MIV), organised and managed
by the Italian Stock Exchange, represents a possible case study,
being one of the most innovative models to enlarge access to private
markets to new classes of investors.
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The listing of NB Aurora – on which our ﬁrm (Gianni & Origoni)
provided legal assistance to the underwriters – represented the ﬁrst
pioneer deal in Italy. In particular, NB Aurora is the ﬁrst permanent
capital PE vehicle listed on the MIV in Italy, which was established
by US asset manager Neuberger Berman with the aim of acquiring
minority stakes in unlisted top-notch Italian SMEs in order to support
their growth and internationalisation process by (i) investing with
a medium-long term horizon and (ii) supporting entrepreneurs, as
their partner, in strategic and management choices. In a nutshell, NB
Aurora is a public company by means of which investors would have
access to a diversiﬁed portfolio of unlisted Italian SMEs.
Such transaction – which involved four different jurisdictions
(US, Italy, UK and Luxembourg) – showed all the potentials
of MIV in Italy, which represents a “meeting place” that brings
together alternative asset managers of the most diverse asset
classes (including private equity, private debt, infrastructure and
venture capital) and “patient” investors, ensuring a continuous price
formation together with a new trading system anchored to NAV. We
expect that further initiatives would follow the course of NB Aurora,
while others pursue different structures.

Club Deals and Other Alternative Structures
The listing of PE vehicles is not the only option though. Several asset
managers are working at the structuring of new private market funds
tailored for non-professional investors (e.g., ELTIF or master-feeder
structures).
We are also seeing a strongly growing interest from private investors
in investing in club deals in Italy, that is entrepreneurs look
favourably to structures that allow deciding on a “deal-by-deal”
basis and, therefore, whether investing in private equity or not. As
opposed, a traditional alternative investment fund assumes – unlike
club deals – full “trust” and reliance on the manager with which all
investment choices are entrusted according to an investment policy
and a predeﬁned strategy. Therefore, club deals could then represent
a suitable alternative option for private investors with strong
experience and ability to make closer assessments on a “deal-bydeal” basis.

Special Purpose Acquisition Companies
The phenomenon of Special Purpose Acquisition Companies
(SPACs) in Italy grew in the past few years.
A Special Purpose Acquisition Company (“SPAC”) is a vehicle
established by a group of “sponsors” in the form of a joint stock
company (“società per azioni”) to raise funds from ﬁnancial
experienced investors (through an initial public offer) with a view
to acquiring an unlisted company, typically of a small-medium size
(“target”).
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The incorporation of a SPAC is generally promoted by sophisticated
investors with a large network of contacts, recognised business
management skills and a track record in M&A, private equity or
hedge funds. The founding shareholders provide the initial capital
needed for the SPAC’s growth until its listing. Following the
incorporation of the SPAC, the sponsors then resolve upon a capital
increase for the purposes of its listing and aimed at providing the
SPAC with the resources needed to subsequently make an investment
into a target.
After having selected the target, the transaction (“business
combination”) is submitted to the approval of the shareholders’
meeting of the SPAC so that investors can assess and control how
the managers of the SPAC intend to use the funds, thus mitigating
one of the main risks related to the investment given the lack of past
performance of the company. Also, a right of withdrawal is afforded
to those shareholders in disagreement with the proposed business
combination.
Should no business combination be completed, the SPAC is
liquidated and investors face a potential loss of part of their initial
investment – which may vary depending on the percentage of
IPO proceeds deposited into the escrow account – given that the
paid-up capital is returned, pro-quota, but net of all the expenses.
Furthermore, since the sponsors of a SPAC do not receive any
predetermined remuneration or management fee – whilst they are
remunerated only at the time of the business combination through
warrants enabling them to subscribe shares at advantageous
conditions – should the business combination fail no remuneration is
granted to them.

“

The phenomenon of Special
Purpose Acquisition
Companies (SPACs) in Italy
grew in the past few years.

The investment in the target can be made in various ways although
the market practice in Italy has shown that usually the target (i)
merges with and into the SPAC and (ii) becomes a “listed company”.
As an alternative should rather be the SPAC merging with and into
the target, the shareholders of the SPAC would receive, in exchange,
shares of the target which – in the meantime – shall have completed
the listing process.

Regarding the possible listing market venues, after the introduction
in Italy of (i) a multilateral trading facility named “Alternative
Investment Market” (AIM Italia) and (ii) a dedicated regulated
market segment named “Market for Investment Vehicles” (MIV), it
has become possible to list a shell company in the form of a SPAC.
The decision to list the SPAC on the regulated market (MIV) rather
than on the unregulated AIM Italy would essentially depend on the
size and the main characteristics of the SPAC itself, it being however
understood that – so far – the listing on AIM Italy represents the
more frequent option, due also to the easier access to AIM Italy vs.
MIV in terms of timing and underlying costs (e.g., the listing of a
SPAC on AIM Italy can be even completed in a couple of months or
so).
The success of SPACs is, therefore, due also to the appeal that this
model has been recognised by investors and targets’ entrepreneurs.
As far as investors are concerned, the low risk of the investment, the
right of withdrawal and the acquisition of the target carried out at a
discount, if compared with the relevant market values, are all factors
particularly appreciated.

“

The SPAC scheme may
well represent a potential
alternative to the traditional
model of private equity
investment.

On the other hand, from the targets’ entrepreneurs perspective,
the SPAC has the twofold advantage of (i) accelerating the listing
process of the target and (ii) mitigating the risk that, at the time of
the determination of the IPO price, market adverse conditions may
devalue the target. By means of the SPAC model, in fact, the value
of the target is agreed between the parties regardless of market
conditions.
Therefore, the SPAC scheme may well represent a potential
alternative to the traditional model of private equity investment
and, therefore, remain an important channel of growth for the
Italian economy. Likewise, Italian companies have also started
being considered as possible targets of non-Italian SPACs, that is by
SPACs incorporated and listed on markets outside Italy, including
SPACs listed in the USA.
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DOMESTIC MARKET RESILIENCE A CAUSE FOR OPTIMISM

Like most nations across the globe, the COVID-19 pandemic,
coupled with strained trade relations, have had an undeniable impact
on the capital markets sector in Malaysia.
As the pandemic rages on, industry insiders have had to adopt an
introspective approach, to take stock of the underlying foundations of
the market as a whole and put in place measures to negate the effects
of an increasingly volatile global market that is perched on a knife’s
edge.
The Movement Control Order (MCO) initiated by the Malaysian
government as a means to combat the spread of the virus, resulted in
an inevitable decline in national economic activity, with Real GDP
contracting by 17.1% y-o-y in Q2 2020. In addition, the FBMKLCI
dropped by 24.3% from January to mid-March 2020, the lowest level
since the global ﬁnancial crisis in 2008 - 2009 whilst portfolio funds
outﬂows in both equities and bonds totalled RM 34.1 billion from
February to March 2020 as a result of intensiﬁed selling.
Thankfully, a myriad of proactive domestic policy initiatives
spearheaded by the government and relevant authorities have helped
to hold down the fort and inoculate the nation’s capital market sector
against the most damning effects of this global pandemic.
According to the Securities Commission of Malaysia (SC) Annual
Report 2020 released in March 2021, assets under management of
the fund management industry actually expanded by RM 82.3 billion
to RM 905.5 billion in December 2020. In keeping with this theme
of steady recovery, portfolio inﬂows began recovering from June
2020 onwards, with total non-resident inﬂows amounting to RM
24.4 billion from June till the end of the year. Total funds raised in
the equity market also rose from RM 6.6 billion in 2019 to RM 10.0
billion in 2020, RM 2.0 billion of which was raised via initial public
offerings.
Whilst pre-pandemic forecasts have long since been relegated to
the trenches of inconsequentiality, slivers of optimism do remain
as a result of the encouraging resilience of the Malaysian market
throughout these testing times. A slew of potentially lucrative
opportunities and heartening trends have also emerged, signalling a
market in the midst of recovery.
In line with an increase in global demand, Malaysia’s equity capital
market is expected to be invigorated in the coming months as a result
of ample liquidity, continued ﬁscal spending as well as favourable
monetary policies.
Overall, certain industry sectors such as healthcare and technology
unsurprisingly outperformed the rest in 2020. Factors such as
digitalisation, adoption of technology as well as the need for dynamic
regulation, governance and risk management have emerged as key
drivers for the Malaysian equity market moving forward.

Regulatory Relief Measures to Ensure Stability
To mitigate the risks arising in the wake of the pandemic, the SC has
put in place measures to stabilise the equity market in Malaysia and
ensure the smooth functioning of the sector during these trying times.
There has been greater emphasis on monitoring of trading activities,
including the effect of the pandemic on the overall capital market
infrastructure.
Short selling activities were temporarily suspended from March to
the end of April 2020, with a further suspension extended to end
of June 2020, and subsequently December 2020. The extended
suspensions ensured that excessive speculative activities and
downside risks were appropriately managed and monitored. This in
turn allowed savvy investors the chance to rationalise investment
decisions in spite of market volatility.
Local authorities have also been committed to ensuring the
continuous monitoring of Clearing and Settlement Capacity. There
has been a contentious push for Bursa Malaysia Securities Clearing
(BMSC) and Bursa Malaysia Derivatives Clearing (BMDC) to
efﬁcaciously manage settlements and clearing risks for the securities
and derivatives markets. Regular stress tests were conducted by
BMSC whilst revisions were made to the derivatives clearing fund
and margin rates or future products. As at December 2020, the
derivative clearing fund stood at RM 37 million as a result of the
growing contributions from BMDC as well as market participants.
In addition, on 18 April 2020, the SC issued a guidance note to
enable the utilisation of fully virtual general meetings and meetings
of unitholders. This was a necessary step forward in light of the
MCO, which allowed ﬂexibility on the timing of annual general
meetings and in the issuance of annual reports. There was a total of
888 listed issuers conducting 1,017 general meetings at the point
of issuance of the guidance note. Current circumstances have
accelerated the need for adoption of digital tools to conduct general
meetings. In the SC Annual Report 2020, 17 out of the 29 listed
issuers who opted for remote shareholder participation stated that
they will continue to do so in future.

“

A slew of potentially lucrative
opportunities and heartening
trends have also emerged,
signalling a market in the
midst of recovery.
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Crucially, there was also a concerted effort to ease compliance for
listed issuers and facilitate fundraising in a timeous and cost-effective
manner. This included listed issuers being granted a 50% rebate on
annual listing fees for 2020. Notably, there was also a 12-month
waiver of listing-related fees for companies seeking listing on LEAP
or ACE Markets. In efforts to boost fundraising, issuers were also
granted permission to issue abridged prospectuses without prior
lodgment with the Companies Commission of Malaysia.
Bursa Malaysia further announced relief measures on 26 March 2020
to relax some of their Listing Requirements, which were pivotal in
providing temporary relief to issuers ﬁnancially distressed by the
pandemic. The SC also brought to the fray ﬂexibilities for those
involved in take-over activities. This entailed the digitalisation
of the take-over process, as well as the acceptance of electronic
communications to shareholders and electronic payments of cash
consideration.
All these measures have effectively stabilised the equity market
in Malaysia and have aided in protecting the sector from rampant
market volatility. The pandemic containment measures have also
necessitated assessment of listed issuers for resilience and integrity.
Local authorities have taken a proactive approach towards
emboldened supervisory focus and risk management. Adoption of
a data driven and analytical approach has been intensiﬁed in recent
months leading to swift and calculated decision making on the
safeguarding of the capital market in Malaysia.

Opportunities and Trends
The smooth running and proactivity of the capital market sector serve
as an anchor to the buoyancy of the Malaysian economy. Crucially,
efforts to increase access to the capital market via technology
adoption have intensiﬁed. Efforts were taken to mitigate the lower
demand from investors due to uncertainties in the alternative market.
Additionally, there were liberalisation measures to increase the
size of fundraising rounds, including raising the single lifetime
fundraising limit for RM 5 million to RM 10 million per issuer as
well as broadening the scope of eligible equity crowdfunding (ECF)
issuers to companies with up to RM 10 million in paid-up capital
from the initial RM 5 million.
The SC also introduced the Guidelines on Digital Assets on 15
January 2020, which allowed all offerings of digital tokens in
Malaysia to be carried out only through an Initial Exchange Offering
platform registered with the SC. Additionally, the framework for the
e-services platforms within the Guidelines on Recognised Markets
permits platforms such as e-payment platforms, e-commerce
platforms and e-wallets to partner with CSML holders to distribute
capital markets products. The SC further approved three additional
digital investment companies in 2020 which will hopefully provide
more value-added options for investors.
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In line with the adoption of digital technologies in the capital
market, the Shariah Advisory Council has resolved in July 2020 that
it is permissible to invest and trade in digital currencies.
Furthermore, the SC has entered into a new Fintech Bridge
agreement with the Indonesian ﬁnancial regulator in August 2020.
The adoption of technology and digitalisation have emerged as
one of the key drivers of the capital market sector. To provide
investors with a fully digital onboarding experience, it is strongly
recommended that industry insiders enable non-face-to-face
veriﬁcation mechanisms as well as facilitate the online opening of
CDS accounts.

Outlook for 2021
Global economic prospects are expected to be on the path to
recovery in 2021. This, will understandably, depend largely on the
success in containing the pandemic, and speed of deployment of
vaccines globally.
Whilst the Malaysian economy is expected to receive a shot in the
arm in 2021, the progress of economic recovery is prospected to
be uneven across speciﬁc sectors. Prolonged low-interest rates will
adversely impact stretched valuations in more risk affected asset
markets. Downside risks to growth remain as a result of the advent
of new variants of the coronavirus.
That being said, domestic demand will inevitably recover gradually
and the Malaysian capital market is expected to play a crucial role
in driving the local economy. It is expected the domestic capital
market will remain resilient throughout 2021 as a result of the
nation’s strong macroeconomic fundamentals, domestic liquidity
and strengthened infrastructure.

“

To mitigate the risks arising in
the wake of the pandemic, the
SC has put in place measures to
stabilise the equity
market in Malaysia

It has become clear during this pandemic that adoption of technology
and digitalisation will remain key drivers for those seeking to prosper
in the Malaysian capital market.
Progressive and forward-thinking organisations will have a lead on
adapting to the current circumstances and prospering during these
difﬁcult times.
It is expected that further ﬁscal stimulus and continued support from
retail investors will help drive the domestic equity capital market in
2021.
In many ways, the Malaysian market outperformed expectations in
2020, and such resilience bodes well for the general outlook of the
domestic economy for 2021.
Additionally, it is expected that there will be no further cut in the
overnight policy rate by Bank Negara Malaysia which would be
greatly beneﬁcial to domestic banks. Much of course will depend
on the speed of global vaccination rollouts, as well as the upward
progress of key economic growths in East Asia.
The resilience of the domestic market is signiﬁcantly due to the
steady growth and stability that the Malaysian debt capital market
has seen in recent years. According to the SC, for 2019, debt
securities outstanding and equity market capitalisation stood at
RM1.5 trillion and RM1.7 trillion respectively. For 2018, debt
securities outstanding and equity market capitalisation stood at
RM1.4 trillion and RM1.7 trillion respectively. This has allowed the
domestic market to remain, to a certain degree, impervious towards
the ravaging socio-economic effects of this global pandemic. While
global market volatility is likely to persist, these foundations coupled
with a prolonged period of low-interest rate environment, will create
positive growth. This is evidenced by the domestic capital market
sector experiencing a higher rate of fundraising activities throughout
the year.

“

It is expected the domestic
capital market will remain
resilient throughout 2021.

Alternative fundraising avenues have also continued to gain traction,
especially in ECF and peer-to-peer ﬁnancing, with total funds raised
more than doubling to RM443.8 million (2018: RM195.9 million).
Whilst much depends on the effective dissemination of the vaccine
and global trends, there is great reason for optimism, as the
Malaysian economy steadfastly resumes its path of recovery.
Opportunities are abound with regards to equity crowdfunding
and peer-to-peer fundraising options. The insistence of the local
authorities to engage with key stakeholders within the industry,
bodes well for the overall outlook of Malaysian capital markets.
Whilst challenges remain, there are tangible opportunities for savvy
investors seeking to emerge from the mire and take proactive steps
towards recovery.
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Zaid Ibrahim & Co (“ZICO Malaysia”) is a leading
law ﬁrm and one of the largest in Malaysia. Since its
establishment in 1987, it has earned a reputation for
its commitment to providing high quality services
to its clients and its ability to devise innovative and
workable solutions to satisfy client needs. The ﬁrm’s
reputation is widely recognised and acknowledged
by consistent top rankings in established regional and
international legal publications and numerous awards
received over the years. ZICO Malaysia’s track record
features engagements by local and multinational banks
and corporations in complex corporate transactions,
debt and equity fund raising exercises, major
infrastructure and projects work as well as law reform
initiatives with regulators. The ﬁrm also has practices
focused on assisting clients in the implementation of
their Environmental, Social and Governance (ESG)
initiatives.
As a member ﬁrm of ZICO Law, the ﬁrm provides
clients direct access to a network of more than 300
lawyers in all 10 ASEAN countries with the relevant
local law expertise.

