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GLOBAL OUTLOOK OF THE ASSET MANAGEMENT
INDUSTRY

In 2020 the Covid-19 crisis has posed unprecedented challenges for
global economics and per definition also for the asset management
industry. While the public health and humanitarian crisis is ongoing,
it might be wise to look at the 2020 market events from the
perspective of the asset management industry.
The outbreak of the pandemic resulted in a liquidity crisis that was
different from the credit crisis experienced in the Global Financial
Crisis in 2008. Market volatility increased sharply, and market
liquidity deteriorated significantly, including in markets traditionally
seen as liquid and low risk .As many countries moved into lockdown
to contain the pandemic, issuers, banks and investors concentrated
their actions on reducing their risk exposures and preserving their
liquidity. The Covid-19 outbreak was an extreme stress event
that demonstrated the effectiveness of the many improvements to
financial market resilience made over the past decade. The vast
majority of mutual funds demonstrated their resilience, meeting
redemption request despite challenging market conditions, with
only a small fraction of funds needing to use extraordinary risk
management tools.
Asset managers face different risks than insured financial institutions,
such as banks, that engage in balance sheet- based activities.
Losses and disruptions experienced by an asset manager do not
automatically cause losses for clients and are unlikely to result
in systemic risk. However, disruptions can undermine investor
confidence and care should be taken to mitigate that risk.
Although the suspensions represented a small proportion of the wider
European fund industry, Esma the European regulator, is concerned
that the crisis might have escalated uncontrollably in the absence
of the rapid introduction of emergency support measures by central
banks and governments. Esma instructed funds and their regulators to
correct any misalignments between the liquidity profile of funds and
their redemption policies. The EU agency has identified five priority
areas to ensure corporate debt and real estate investment funds can
deal with future shocks. These include asking national regulators
across Europe to set up their supervision of liquidity risks and fund
valuation processes, and ensuring that liquidity management tools are
made more widely available across Europe. Liquidity management
tools including swing pricing, a way of adjusting the price of a fund
to protect long-term investors from paying extra costs linked to large
outﬂows, are not frequently used by real estate funds. Addressing
fund liquidity and valuation risks was key to maintaining financial
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“

Asset managers face different risks
than insured financial institutions,
such as banks, that engage in balance
sheet- based activities.

stability. The priorities set by Esma would help to reduce the risk of

managers mostly operate on a cross border basis. More European

and impact of collective selling by funds on the financial system, and

initiatives around equity should be federated so that they are more

therefore the likelihood of a systemic event.

impactful and made consistent with the European approach to
climate change and digitalisation.

Following the Global Financial Crisis, greater regulatory focus was
placed on risks inherent in asset management. For example, both

Recent market trends since the Covid outbreak show increased retail

European fund regulation directives, Ucits and AIFMD require

participation in the markets. During the first peak of the crisis ,

appropriate risk management practices for asset managers, including

investors traded five times more index shares than in the period just

business continuity management. In the US, the SEC updated its

before . Younger investors between 18 and 35 years of age were the

guidance on business continuity planning for registered investment

most active during the crisis period.

companies in 2016. Early in the Covid-19 crisis, the majority of the
asset management firms transitioned – in a matter of days - from

The EU asset management sector remains crucial for building the

having most of their workforce in offices to almost all employees

single market in the EU. Asset management will also be essential

working from home. A key reason this transitions went smoothly

for the post Covid recovery, because it provides citizens and

was the robust business continuity plans that have been developed

businesses with much needed access to market based finance in a

to address various potential scenarios. Areas and business that lend

cost-efficient way and within a well regulated environment. Assets

themselves to digitalisation face significantly fewer challenges

under management are currently at their highest ever levels, which

during this Covid-19 crisis.

means that the market has returned to its pre-crisis level, following
a substantial drop in March. The role of the asset management

The Capital Market Union is a key priority for the EU and has

industry in the economy has not changed following the Covid crisis;

become even more urgent with the Covid-19 crisis because the

if anything it is now more important. One great difference compared

recovery cannot be financed through public finance alone. Private

with the financial crisis is that in 2008 finance and banks in particular

finance is also needed to fund the green and digital transformations

were at the centre of the crisis. Today, there is no suggestion that

of the EU economy and to relaunch job creation. CMU potentially

banks or asset managers are the source of the problem; rather, they

creates major opportunities for Europe: the possibility to double

are contributors to the solution.

the size of the European capital markets and to increase the share
of savings ﬂowing into productive, socially useful, sustainable long

Still, one has to be cautious regarding the risk posed by the current

term investment, thus improving prospects for the next generation.

disconnect between financial markets and the real economy, which is

Contrary to the United States , which has a well-functioning, efficient

due to remain.

capital market, the CMU in Europe comes very late for addressing
the consequences of the Covid –crisis . This is regrettable concerning

The post pandemic recovery, which will hopefully start in 2021, will

equity financing, which is needed for diversifying funding sources.

reshape the asset management industry; the speed and the strength of

There is at present more of a national approach in Europe to private

the recovery over the next years will force asset managers to change

equity and venture capital, even though this is an area where a

their business models to prosper. Overall asset growth will probably

European approach would be very relevant, notably because fund

slow , but infrastructure , private markets , sustainable strategies and

“

Recent market trends since
the Covid outbreak show
increased retail participation
in the markets.

pensions will be important sources of new business .On a short term
basis there are huge uncertainties tied to the fact that a second or a
third wave of Covid -19 would require central banks to retain their
zero interest rates , which would repress sovereign bond markets .
This could put increased pressure on asset managers focused on fixed
income.
Industry growth will be a major focal point for the year ahead. The
gap between winners and losers has expanded, linked to the fact
that industry consolidation has gathered pace; over the last 2 years
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there have been many merger deals for asset managers. 10 Firms

As pressing as the need to transition towards a far more sustainable

now control 35% of the industry’s overall assets, while there is an

model, most European countries and many countries worldwide

oversupply of mutual funds in traditional areas. This could open

are facing a huge social challenge, a pension time bomb: there is an

the door for larger banks and insurance companies to snap up asset

increasing retirement savings gap.

management opportunities, serving the twin purpose of revitalising
asset managers not meeting their potential and giving larger financial
institutions prospects for interest income and asset quality.
Tied to the theme of growth will be company’s abilities to
strategically expand into China and associated emerging markets
.The Chinese asset management industry has experienced 10%
annual growth between 2016 and 2018 with expectation of that
doubling over the next 5 years. The EU and China are finalising an
agreement that would improve market access by removing barriers
for sector-by-sector commitments, inter alia financial services.
The investment themes for 2021 in China will be health care, digital
transformation, the rising middle class and the new economy. Over

“

As pressing as the need to transition
towards a far more sustainable
model, most European countries and
many countries worldwide are facing
a huge social challenge.

the last decade the Chines capital market was included in the global

The Federal Government in the US is considering a nation-wide

indices, both equity and bond indices. For the next years China

pensions auto-enrolment system and the European Commission

will play a comparable role because of its economic position in the

analyses auto enrolment to stimulate participation in the occupational

global economy .The China allocation is not just a simple country

pension schemes, with a view to developing best practices for such

allocation and by the end of next decade some may consider China

systems across member states. Funded pension systems represent

investment as a unique asset class.

a significant opportunity for the emergence of a true capital market
union in Europe. The funds industry is undoubtedly viewed as a

Strategic partnerships will be lucrative and could become a crucial

critical part of the CMU solution, in particular as the Pan European

element of long-term growth for international firms.

Personal Pension Product is allowed to be based on life –cycling
investment strategies: they offer exposure to long –term assets

In the ESG domain, investors are increasingly deciding that social

throughout the accumulation phase, while reducing the impact of

return is just as important as financial performance. Improving the

market risk as the saver approaches retirement.

comprehension of climate, environment and public health risks,
requires improved disclosures on the entity level and product level,

By laying the foundation for a European market for simple, efficient

underpinned by a consistent framework. The European Supervisory

and competitive personal pensions, the Pan European Personal

Authorities have been empowered to provide technical standards to

Pension Product could offer European citizens a transparent, good

define the presentation and content of taxonomy related disclosures

value product underpinned by high standards of governance and

by market participants, to enable investors to judge things for

investment expertise. The cross-border portability of the PEPP will

themselves. Some companies have already changed their financial

increase its attractiveness to young people and mobile workers.

outlook because of climate risks, following investor pressure. Asset
management firms, again should play a key role in this domain

2020 has been the horrible year of the Covid-19 crisis which we

because investors need financial impacts of getting on to a net zero

will never forget. 2021 will be the start of a new decade and it is

pathway to be booked and acted on, taking account of the Paris

our aim and duty to start with all our energy and optimism to build

agreement.

a prosperous future for the next generations. The asset management
industry will be a key part of this future.
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TRENDS IN ASSET MANAGEMENT – 2021 AND BEYOND

When putting my fingers to the keyboard to share my views on the
trends in asset management, I took a leap back to 35 years ago which
saw my entry in the investment management industry. I could
not help but reminisce on the good old times when the way business
was conducted was relatively straightforward for both portfolio
managers and investors alike.
Fast forward three and a half decades later, and one questions
whether the industry or the investors are really and truly better off or
rather whether we are truly mired in complexities, never ending
agreements/terms and conditions as well as voluminous paperwork
that has given rise to increased compliance and risk management
complications.
It is undoubtedly the case that following MIFID II and other
directives such as the AIFMD, the industry has gone through a
significant transformative change that had a marked impact on
traditional business and operational models. Regulation was not the
only driver of this change. Changing demographics, the pronounced
presence of female investors, baby boomers and moreso the growing
presence of digital natives has brought about a significant investment
in technological platforms to ensure the needs and wants of these
new market realities are duly met.
The asset management industry is currently striving hard to exploit
the opportunities, and to a degree manage the threats, arising from
three key seismic shifts driven by technology, demographics and
regulation. The impact of these shifts require the industry to quickly
adapt to the new and dynamic fast changing environment that is
being created. It is also undoubtedly the case that technology is fast
revolutionising this industry creating new competitors, facilitating
regulatory oversight, enabling new investor strategies and attracting
a new breed of tech savvy clients. Regulation is seen by many as
stiﬂing innovation, maybe to a degree undermining the ability to
innovate through regulation through the introduction of new products
and services attracting new breeds of clients.
On a more current note, to make matters worse, the prevailing
pandemic brought about seismic volatility in investor appetite and
assets under management. Global assets over 2020 are expected to
decline by around to decline by $1.7 trillion according to Cerulli
Associates from $104.4 trillion in 2019 to $102.7 trillion ending
more than a decade of growth for money managers albeit this might
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“

The asset management industry is
currently striving hard to exploit the
opportunities, and to a degree the
threats, arising from three key
seismic shifts driven by technology,
demographics and regulation.

possibly start to recover over the course of this year as the onset of
the vaccines may possibly start to subdue the economic impact of the
virus.
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2021 and Beyond

Key Growth Drivers

Taking a forward looking view, it is undoubtedly the case that asset

There are three key drivers that will have a significant impact on the

managers are facing one of the toughest operational environments

growth in the asset management sector. Firstly, pension planning will

ever driven by two key factors, economic and geopolitical ones.

be a key contributor as the onset of individual retirement planning

“

Taking a forward looking view, it
is undoubtedly the case that asset
managers are facing one of the
toughest operational environments
ever driven by two key factors,
economic and geopolitical ones.

On the wider economic front, the very strong competitive
marketplace has brought about fee compression as the challenge to
deliver performance is highly evident passive strategies are
many a time outperforming active ones. Equally so, the onset of
increased regulatory obligations and capital requirements has brought
about a significant increase in operational costs which to a degree
has brought about a decoupling of AUM and growth in revenue.
The changing competitive landscape and the onset of TechFins
– technology companies entering the financial services space has
become a stark reality and the drive towards robo-advisory platforms
as well as passive investments has brought about a new breed of
competition. Compounding this state of play, the geopolitical
uncertainties have all in all created a tougher environment. Trade
wars, Brexit which now has become a reality, the elections in the US
and the ongoing middle-east tensions have inevitably exacerbated the

is set to markedly increase due to the introduction of stronger
government-led tax incentives vSecondly, it is evidently the case that
emerging countries are experiencing an increased number of high
net worth individuals. Thirdly, asset management firms are heavily
investing in technology to be able to scale up their business, widen
their distribution opportunities and induce operational efficiency to
enable them to cope the significant regulatory reporting requirements.

Be bold and transform or shrink and become
irrelevant
This sub heading aptly reﬂects the way that traditional asset
managers should dynamically react to the challenges and
opportunities they are facing. Despite the uncertainty that the
prevailing market environment has brought about, which may have
shifted investor preferences given the bleak economic outlook, one of
the key challenges that asset managers are facing is that of remaining
relevant. Defining this in practical terms, are today’s asset managers
still providing value to investors?.....and if so will they continue
to do so within the context of the volatility being experienced by
the markets that will undoubtedly impact the direction of investor
behaviour?....only time with tell but the uncertainties are abound.

An Era of Transformation – “Triple A” Model Ability to Adapt with Agility
This pandemic is going to drive forward an era of operational
transformation. Split teams, homeworking, ﬂexi hours, digital

extent of challenges faced by operators in this space.

distribution and execution of transactions have become the order of

Nonetheless, it is clearly not a doom and gloom scenario as by 2024,

for many years relied on traditional business models. Within this

Cerulli Associates believe that global industry assets will hit $130
trillion, up from $90 trillion at the end of 2018 driven by growth in
demand from developing countries most notably the Asian region
where investments are expected to grow faster than in the developed
world.
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the day for a significant number of financial institutions that have
environment, the impact on the asset management sector is even
moreso highly accentuated. Asset management is significantly
dependent on the ability to harness talented resources. Consequently,
organisational growth is highly dependent, on the three A’s the ability
to adapt to this environment with a degree of agility.

Harnessing the right technological enablers to train human resources

albeit outsourcing and offshoring arrangements are on the rise.

and deploying this in an expedient manner has a significant bearing

Undoubtedly technology spend on cybersecurity remains high on the

on the ability to successfully operate in this environment. It is a

agenda of the sector as is that regarding data protection and privacy.

known fact that the return to office blocks will markedly change

Using technology to strengthen customer experience can deliver

over the next few years as agile organisations are appreciating the

a competitive advantage as the use of virtual digital channels to

“positive” outcomes of this pandemic which has brought about and

communicate with clients, use of chatbots to handle voluminous

created highly a diverse and to a degree ﬂexible workforce which

queries as well as provide customers with access to information on

in a way also brought with it a challenge to the preservation of

their portfolios are becoming the norm. However, the importance of

organisational culture. In a way, the ease of adoption is a reﬂection

technology is mostly critical in the investment management process

of operational resilience which should give a lot of comfort to asset

as the speed of analyzing market conditions and portfolio positions

management clients.

has a massive impact on the way portfolios are managed and
strategies are executed. Technology is equally an important enabler

There are of course still a number of known-unknowns as the long

in developing investment strategies where the growth of ESG driven

awaited outcome of the vaccine which is today being deployed

fund strategies is a strong endorsement.

across global citizens and the outcome of this mass vaccination
exercise still remains a question mark. What is surely known, is

Customer First

that going forward, employers will allow employees the choice
to work from home and in the process, office space will surely be

It is ironic that I am concluding this article with a Customer First

reconfigured as the psychological scars of this pandemic will not

angle!!. Investors and their financial wellbeing will remain at the

be forgotten too easily, this possibly impacting the growth plans of

very centre of all asset management propositions whether these

these firms going forward.

revolve around talent management and preservation, strengthening
operational models and investing in technological innovation to

To a degree, it would be interesting to observe going forward how

facilitate customer engagement.

organisational culture will evolve in the years ahead of us and
whether the pandemic has actually fostered a “care” culture between

Despite the challenges and setbacks that the industry has faced over

employees strengthening their relationships in the process. Truth be

the last few decades, some of which were truly unprecedented, the

told, the impact may equally be diametrically opposite as treating

constant drive for growth and innovation has remained unabated as

employees differently may have actually brought about a degree of

have the opportunities which remain abound. The financial system is

cultural fraction.

still very much driven by the presence of bank deposits relative to the
capital market which only commands around 37% of global wealth.

The Role of Digitalisation and Technological
Innovation

“

Big Data, AI, Blockchain are being constantly ﬂoated when

So whilst the current environment is not one that allows anyone
to rejoice, the long term growth prospects of this industry remains
firmly anchored as is the resolve of the asset management sector to
persevere.

touching on technological change as the drivers for operational
efficiency through robotic process innovation. The choice of
in-sourced or outsourced operational models vary by organisation

Big Data, AI, Blockchain are being
constantly ﬂoated when touching on
technological change as the drivers
for operational efficiency through
robotic process innovation.
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CURRENT SNAPSHOT OF THE AUSTRALIAN MARKET

Pension fund asset pool fourth largest in the
world
As we approach (hopefully) the end of the Covid era, it is clear that
Australia will continue to be one of the largest fund management
markets in the world. Australia boasts a savings pool in excess
of A$2 trillion led by a sophisticated pension fund (known as
‘superannuation funds’) and investment management industry.
Australia also has one of the world’s largest sovereign wealth funds
(the Future Fund) and at least one local State is forming its own
sovereign wealth fund.
Asset management firms (including those investing in real estate,
infrastructure and private equity opportunities) have continued to
attract substantial investment mandates from the Australian pension
fund pool.
Despite limited early releases of pensions to low income earners
permitted during the peak of the Covid lockdown in Australia in
2020, the pension fund pool will continue to grow. The growth
of the pension fund asset pool continues to be underpinned by the
superannuation contribution regime under which employers are
required to contribute 9.5 per cent of their employees’ wages and
salaries to a designated superannuation fund.
Regulatory changes are also expected to result in the merger of
‘public offer superannuation funds’, leading to the existence of a club
of behemoth Australian managed, but global minded, pension funds.

Open stance for foreign investment
The Australian government has recently legislated broader screening
powers for its Foreign Investment Review Board (FIRB) based on
a new national security test. The prevailing view however is that
Australia continues to maintain an open stance for foreign investors,
subject to a potential heightened focus on a limited number of
foreign investor jurisdictions or types.
In light of the Covid-19 pandemic’s impact on the economy, in early
2020, the Federal Treasurer introduced regulations temporarily
increasing the range of transactions that require FIRB approval. The
original (pre-Covid) screening thresholds are however expected to be
progressively restored as Australia moves beyond Covid.
Despite the temporary lower screening trigger, Australia has and will
continue to attract substantial investment in Australian real estate,
private equity, agriculture and infrastructure. Recent beneficial
changes also include:
• exemptions from screening requirements for ‘less sensitive’
investments by passive ‘foreign government investors’
(including certain offshore funds with a significant sovereign
wealth fund limited partner base); and
• some generous enhancements to the ‘exemption certificate’
facility used by investment funds to facilitate an investment
program based on their stated fund strategy.
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“

Regulatory changes are also
expected to result in the merger of
‘public offer superannuation funds’,
leading to the existence of a club of
behemoth Australian managed, but
global minded, pension funds.

Regulatory and tax enhancements to
investment structures
General partners and limited partners from key markets (and
their advisers) continue to benefit from regulatory and taxation
enhancements providing access to Australian investors and assets,
and aimed at improving the effectiveness of investment structures
used across most asset classes. For example, on the regulatory
front, although foreign managers will need to go through the new
‘foreign AFS licence’ process during 2021 (see further information
below), the regime provides certainty for foreign managers aimed
at accessing Australian institutional or high net worth investors
(including a growing family office investor pool).
The default Australian investment fund structure (the Australian
managed investment trust (MIT)) has been accepted as an appropriate
vehicle from a taxation perspective for access to many Australian
investment opportunities. For example, the trustee of an MIT may
make an election that will deem any eligible investment realisation
gain to be a ‘capital’ gain, and as such, non-resident investors will
generally not be subject to Australian tax on such capital gains
(unless the gain relates to a direct or indirect interest in real estate
situated in Australia or if the gain is in respect of certain interests in
a limited partnership). Also, eligible investors that are residents in
an expanded list of countries may access a concessional withholding
tax of 15 per cent on ‘fund payments’ (e.g., net rental income)
made by MITs in respect of certain asset classes. The concessional
withholding tax regime has been successful in attracting investment
by a range of local and foreign investment funds, pension funds,
sovereign wealth funds and other institutional investors.
The Federal government has also released draft tax and regulatory
frameworks for two new types of collective investment vehicles
(CIVs): the corporate collective investment vehicle (CCIV) and
the limited partnership CIV. The aim is to provide a choice of
tax-transparent structures (unit trusts, corporations or limited
partnerships) but with equivalent governance features. Once
adopted, the new regimes will enable asset management firms to
structure an investment fund as a corporation, and is designed to
be an internationally recognisable investment vehicle that can be
marketed to foreign investors.

New ‘foreign AFS licence’ for foreign fund
managers
Australia continues to exempt offshore private funds from the need
to register with ASIC or to prepare a prospectus like document where
all investors are wholesale clients. Australia has however adopted
a compulsory ‘foreign Australian financial services (AFS) licence’
regime for non-Australian managers providing asset management or
other financial services to Australian ‘wholesale clients’.
The foreign AFS licence regime is loosely based on the existing
‘Australian financial services licence’ regime applicable to Australian

firms, however non-Australian applicants benefit from a range of
exemptions from the associated compliance obligations. In particular,
an applicant for a foreign AFS licence will not need to go through
the usual robust competency checking process with ASIC or meet
any ongoing Australian training standard. The applicant also need
not establish an Australian local presence (unless it is carrying on
business in Australia) and its personnel (responsible managers) do
not need to include Australian residents. Also, an applicant does not
need to meet any Australian regulatory capital or audit requirements
otherwise applicable to Australian licence applicants.
The foreign AFS licence regime will replace the ‘passport regime’
currently relied on by some firms from a number of jurisdictions.
Under previous law, foreign firms that are regulated by a ‘sufficiently
equivalent’ securities regulator (such as in the US, UK, Hong Kong,
Singapore or Germany) were able to access relief from the need
to hold an AFS licence (via a passport like application to ASIC) to
provide financial services to wholesale clients in Australia. New
passports are no longer issued. Existing passport holders are required
to transition to a foreign AFS licence by March 2021. Given this
deadline and expected 6 – 12 month application processing times,
many passport holders and new entrants have commenced their
application processes, with assistance from our firm as Australian
legal counsel.
An applicant for a foreign AFS licence must be regulated by an
equivalent regulator. The Australian Government has approved
a broad list of jurisdictions/regulators for this purpose (including
US, UK, Hong Kong, Singapore, Germany, France, Denmark,
Ontario, Sweden and Luxembourg). ASIC is also open to receiving
submissions from firms in other jurisdictions seeking to demonstrate
regulation under a sufficiently equivalent regime.
A ‘halfway’ house approach will also go live from 1 April 2021.
The so called ‘funds management relief’ pathway involves a simpler
filing process with ASIC (compared to the foreign AFS licence
process) and would allow a very limited level of interaction with
Australian institutional investor clients. Given the conditions
attached to reliance on the ‘funds management relief’ instrument and
the existence of a streamlined application process for foreign AFS
licence applications, many firms are proceeding with a foreign AFS
licence application.

“

The concessional withholding tax
regime has been successful in attracting
investment by a range of local and
foreign investment funds, pension
funds, sovereign wealth funds and other
institutional investors.
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The resilience and rapid growth of the Brazilian Investment
Funds industry in times of Covid-19.

It is no news that the Brazilian investment funds industry has been
affected by the impacts of the pandemic brought by COVID-19.
However, it would not be fair to state that such impacts were totally
negative throughout the 8 months of remote work and new routines
imposed. In this sense, after the initial two or three months of
uncertainty and investment redemptions, the investors realised it was
a good moment to insist on investment funds and avoid redemptions.
Thus, the industry participants developed new strategies and
constituted new funds, what was quite positive for the market. The
funds’ performance was reestablished, perhaps not to the same level
pre-pandemic, but it was. Gladly, the Brazilian regulators have been
pretty active and immediately has issued new regulations in order to
accommodate the path for the industry during this situation.
In addition, few months before the pandemic reached our country,
the government has enacted a brand new Federal Act, the so-called
“Economic Freedom Act”. Such Act has introduced a new chapter
dedicated exclusively to the general rules and principles applicable
to investment funds into the Brazilian Civil Code, seeking to reduce
bureaucracy, limiting responsibility of investors, and establishing
segregation of portfolios and classes of quotas. Most of the
innovations have been delegated to CVM (Brazilian Securities &
Exchange Commission), which now has the obligation to implement
such provisions in the existing investment funds rules.
In this respect, on September 20th, 2019, the Law No. 13,874
(Economic Freedom Act – Lei da Liberdade Econômica) was finally
published and it was idealised to improve a number of existing
laws, aiming at reducing bureaucracy for Brazilian entrepreneurs,
establishing free market guarantees, and providing greater legal
certainty for Brazil’s business environment. With that in mind, the
new law has promoted changes not only to the capital markets,
but also to various areas of law, including Civil, Administrative,
Corporate, and Labor. One of the innovations was the insertion of the
investment funds chapter, as mentioned above, in Law No. 10,406,
of January 2002 (Brazilian Civil Code). By the time such law was
published, Brazil already had over 18,000 operational funds (as of
September 2019), representing almost US$ 1trillion in Assets Under
Management. In order to provide an idea of how fast the industry is
growing, one year later, as of September 2020, the number already
surpasses 20,000 operational funds.
With regard to innovations related to investment funds, the
Economic Freedom Act has introduced a definition for investment
funds in Brazil: ”they are a pool of funds organised as a special
nature condominium, intended for application in financial assets”.
Moreover, the new law provides for the possibility of establishing
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different classes of quotas/shares, with distinct rights and obligations,
making, therefore, possible the creation of separate asset classes, as
well as inserting the concept of segregated portfolio within a fund in
Brazil. However, it is important to point out that existing regulations
of some structured funds, such as Receivables funds and Private
Equity funds, already provide for classes of quotas.
This law, also, brought the long-awaited limitation of the liability of
each quota holder to the value of the quotas they subscribed in the
fund, which will certainly bring more transparency and safety for
domestic and cross-border investments in Brazilian domiciled funds.
To reduce costs and bureaucracy, the Economic Freedom Act also
removes the obligation to register funds before notary offices, which
was a condition imposed on practically all rules involving funds. It is
worth mentioning that:

•

•

For the limitation of the liability of each shareholder to the
value of their shares, the aim is to reduce the investor’s
responsibility to eventually have to disburse additional money
if the fund underperforms or requires additional capital to face
some financial or judicial problems, for instance;
The authorization to the limitation of the liability of the
fiduciary service providers (administrator, manager, consultant),
before the condominium and among themselves, for the
fulfillment of the private duties of each participant, without
solidarity.

“

It is important to bear in mind that the responsibility of the

By the time such law was published,
Brazil already had over 18,000
operational funds
(as of September 2019)

fund’s service providers, in any case, must be interpreted and
applied according to the risks assumed by the condominium in its
investments. Furthermore, it must consider that the service providers
have the legal obligations to comply with their duty ensuring
transparency, regularity and consistency in their activities, especially,
in case of funds that already face or are about to face adverse
conditions, such as liquidity restrictions. There is no, from now on,
solidarity in the responsibility of the different service providers,
meaning that one provider will not be obliged to bear the losses
caused by another, without being, therefore, jointly and severally
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liable in the foreseeable future except in situations of fraud and
misconducts.
Such changes intends to bring additional protection to investors from
having to assume liabilities on behalf of the fund, and, at the same
time, reduces the weight that is placed on the fiduciary administrator,
which, in Brazil, acts as the funds gatekeeper. Therefore, the legal
changes certainly provide for a better environment, balancing
responsibilities and stimulating all the participants to monitor the
activities, the performance of the investment and the difficulties that
may arise.
Under this new format, if the fund does not have enough resources
to settle the quotas or its obligations, the fund will be considered
insolvent, according to the new chapter provided by the Civil Code.
Once declared insolvent, the quota holders will be listed as creditors
of the respective investment fund and the Civil Code insolvency rules
will apply.

Insolvency may be requested in court by creditors, by resolution of
the investment fund’s quota holders, under the terms of its bylaws, or
by CVM.
Therefore, these modifications seek to guarantee the autonomy of
investment funds to make them increasingly attractive to investors,
both local and foreign.
Highly regarded by the market, the Economic Freedom Act is the
result of the Federal Government’s attempt to reduce bureaucracy in
business relations and the expectation is that such measures related
to funds will bring an immense impact on capital markets. Thus,
for CVM, which already has goals for reducing compliance costs
in its short-term plans, the new law comes in a very good moment
and the expectation is that CVM brings further rules, taking into
consideration such Act, throughout the year of 2021.
Additionally, there is another Law, No. 13,800, enacted on January 4,
2019 (Endowment Law), which represents another good innovation,
considering that it instituted the possibility of constituting
philanthropic funds (endowments) for the purpose of encouraging
and supporting education, science, culture, health, public safety and
the environment, among other relevant sectors of social interest.
Endowment funds are constituted of private assets, based on
donations from private individuals and legal entities, managed in
order to provide revenues that should be used to promote activities
of public interest, on long-term basis and in a stable way. Such an
innovation tends to call more attention at this present moment when
investors are giving a different and very positive attention to the ESG
(Environmental, Social and Governance) purposes in relation to their
investments.

According to this Endowment Law, the endowments can only be
managed by a private non-profit entity, instituted in the form of an
association or foundation, acting exclusively in the collection and
management of donations and the fund’s net worth.
In order to ensure that the endowments are fully linked to public and
non-profitable interests, among other measures, the Endowment Law
prohibits remuneration to public agents for participation in the board
of directors, investment committee and fiscal council of the manager.
For the first time, both local and international philanthropic donors
have a dedicated law and governance to support social impact causes
through Endowment funds.
The adjustments and creation of laws applicable to capital markets
represent a great move to an expansion of products and, above
all, the security demanded by investors, as well as the activities
performed by players involved.
At this present moment, it is believed that the pandemic crisis
is coming closer to an end, although it is not possible to predict
the extent of its consequences. With this in mind, investors, in
particular, already changed their mindsets and now keep monitoring
the best opportunities, on a longer-term basis. Assets in different
classes could be devaluated in short-term and this would bring the
expectation for good results after the return of their prices to normal
levels, when market conditions are reestablished and we have better
predictability and asset price stability.
Private Equity and Venture Capital funds, for example, have
also been positively impacted by the current situation. The Asset
Managers have been adopting a positive filter in relation to their
portfolio, with the aim of improving the quality of the invested
companies and therefore adding value to the Assets, based on ESG
taxonomic criteria. The same impact is in favour of the securitisation
of receivables, which has also been growing massively, even before
the pandemic. The assistance to small and mid-sized companies
through Receivables funds (FIDCs) is booming. Moreover, if we
add the ESG criteria to evaluate how such companies will be dealing
with the resources they raise in such period, we may face even better
long-term results. ESG will be a paramount and permanent element
whenever companies raise capital to reduce cash ﬂow difficulties. In
the end, they will have chances to leave this crisis in better shape,
vested with ESG principles.
In this sense, the main subjects under discussion in Brazil right
now is impact investing, corporate governance and reduction of
bureaucracy. This is a moment where small, medium and large sized
companies will be more dependent than ever on capital markets to
raise resources for their survival and long-term subsistence.

quotas of their offshore funds to Brazilian investors, or to create
local structures and develop a Brazilian portfolio of investments and
offer quotas of such local funds to foreign investors, their clients
abroad. All the existing classes of investment funds have been
very active. Real Estate funds, for example, have been purchasing
assets in a moment in which we see a lot of volatility in the sector
and, unbelievably, thousands of new commercial and residential
buildings have been sponsored by them, and their construction sites
have been changing the landscapes of some Brazilian cities even
amidst the pandemic. Infrastructure funds have been investing in
renewable energy projects, private ports and so on. Equity, Hedge,
Fixed Income funds have also been quite active. Finally, distressed
and Special Situation assets have also become a trend, as levels of
defaulted debts will increase and there are thousands of opportunities
in Brazil in this sector. Regulators are even discussing about a
new regulation, to be issued by CVM, creating the so-called “ESG

“

At this present moment, it is
believed that the pandemic crisis is
coming closer to an end, although
it is not possible to predict the
extent of its consequences.

Receivables fund” and, it will be a product targeted to the public
in general what means: non-sophisticated investors will be able to
invest in complex structures, vested with ESG principles.
The Economic Freedom and the Endowment Acts, as examples,
definitely bring optimism to the industry and, as diversification
of portfolio is paramount, the players (in Brazil, there are over
800 registered Asset Managers, and counting) will be constantly
challenged in order to incorporate such modernisations to their
new reality, establishing and incorporating ESG criteria into their
manuals, and following-up the constant and fast regulatory updates.
The year of 2021 will be, therefore, very active in terms of new
regulations and probably is set to be a complete game changer to the
Brazilian funds industry and, consequently, to our economy. Looking
forward to see if regulators will be able to act at the same pace the
industry is developing.

São Paulo, November 23, 2020.
Asset Managers and other players such as distributors have been
quite busy. There is also a strong presence of foreign capital market
players with businesses in Brazil, aiming to establish new businesses
here, with the idea of creating local feeder funds in order to offer
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China – A Market with Unprecedented Opportunities for
Foreign Asset Managers

I. Tremendous potential for future growth
As of December 2019, China1 became the world’s second largest
stock market with a combined aggregate market capitalisation of
RMB59.2 trillion, and the second largest bond market with a total
notional value of outstanding bonds standing at RMB97.0 trillion.
Since 2018, China A-shares have been included in several major
international indices, such as MSCI, FTSE Russell, and S&P
Dow Jones indices. With the announcement by FTSE Russell in
September 2020 to include Chinese bonds from October 2021,
Chinese bonds are set to enter the three major global bond indices,
namely Bloomberg Barclays Global Aggregate Index, J.P. Morgan
Government Bond Index-Emerging Markets, and FTSE World
Government Bond Index.
Index inclusion has in recent years brought billions of dollars of
inﬂows into China and greater allocation of RMB-denominated
assets by foreign investors. Despite this, however, foreign
participation in China’s onshore equity and bond markets was only
around 3% - 4% as of the end of 2019, far less than comparable
market peers.
To further accelerate foreign participation in Chinese financial
markets, the Chinese government has announced a series of measures
at the central and local levels to expand access to international
investors, which, among others, advance the deadlines for removing
foreign shareholding caps in several financial industries and
encourage foreign investment in asset and wealth management
industries.
The near term has shown great potential for the future growth
of Chinese onshore equity and bond markets, given the underownership of Chinese securities, continuous opening-up measures,
outperformance of China A-shares and the Chinese high-yield bonds
in the low global interest rate environment.

II. Cross-border business opportunities for
global asset managers
A. Access to Chinese securities markets
(i) R/QFII schemes
The Qualified Foreign Institutional Investor (QFII) scheme was
introduced in 2002, which was followed by the 2011 launch
of its sibling scheme, the RMB Qualified Foreign Institutional
Investor (RQFII). Both QFII and RQFII schemes enable
qualified foreign investors to access Chinese onshore securities
markets within a quota granted by the State Administration of
Foreign Exchange (SAFE). With PRC regulators’ efforts over
the years and with the intent to reinvigorate interest in the R/
QFII scheme, the QFII and RQFII schemes went through a
number of substantial developments and liberalization in 2020,
and were officially merged as of 1 November 2020.
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“

To further accelerate foreign
participation in Chinese financial
markets, the Chinese government has
announced a series of measures at
the central and local levels.

For purposes of this article, “China” refers to Mainland China, excluding the
Hong Kong Special Administrative Region, the Macao Special Administrative Region, and Taiwan.
1
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In 2020, the R/QFII quota restrictions were abolished and R/
QFIIs may now freely choose the amount of investment capital
and the timing and currency in which investment capital will
be remitted into China. The process for repatriation was also
simplified to remove the need for a special audit report for
routine repatriations. The R/QFII scheme, upon its merging,
lowered the bar for eligibility by removing the track record
and AUM requirements. Most notably, the investment scope
was expanded to include, among others, private investment
funds, commodity futures, financial futures, options, margin
trading and securities lending, while some of these products
made available for investment still await regulatory approval or
market testing.

“

R/QFII’s investment scope has been
expanded to include, among others,
private investment funds, commodity
futures, financial futures, options
and margin trading and securities
lending.

(ii) Access to Chinese stock markets - Stock Connect
In addition to the R/QFII scheme, which enables foreign
investors to trade onshore listed shares, Stock Connect was
launched between Hong Kong and Shanghai in 2014 and
between Hong Kong and Shenzhen in 2016, which enables
foreign investors to invest in Chinese-listed shares via
connections between stock market infrastructures. While
foreign investors under the Stock Connect may only invest
in listed shares that are constituents of certain indices or that
have H-share counterparts listed in Hong Kong, R/QFIIs have a
wider selection of investable shares, including all listed shares
in China.
On 27 November 2020, Shanghai, Shenzhen, and Hong Kong
stock exchanges jointly announced an expansion of the scope of
eligible securities under the Stock Connect scheme to include
shares listed on the Sci-Tech Innovation Board (STAR) for
northbound trading, and pre-revenue biotechnology companies
listed in Hong Kong for southbound trading. The expansion is
expected to be implemented in early 2021 after the completion
of market preparation.

(iii) Access to China’s bond market
China’s bond market comprises two major markets, the
China Interbank Bond Market (CIBM) generally representing
over 95% of the total market share and the exchange-traded
bond market, which have distinct characteristics and apply
different sets of rules. As of today, in addition to the R/
QFII scheme, China has launched two additional crossborder investment schemes for foreign investors to trade
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onshore fixed-income products, i.e. the Bond Connect
scheme, which allows foreign investors to engage in onshore
cash bond trading in the CIBM under the northbound trading
link, and the CIBM Direct Access scheme, which allows
foreign investors to invest in cash bonds in the CIBM and
engage in bond lending, bond forwards, interest rate swaps
and forward rate agreements for hedging purposes. Among
all the cross-border investment schemes for foreign investors,
only R/QFIIs are allowed to trade in the exchange-traded
bond market.
To promote the unity of the two bond markets, in July
2020, the People’s Bank of China (PBOC) and the China
Securities Regulatory Commission (CSRC) jointly
announced their approval of inter-connectivity between the
CIBM and exchange-traded bond market infrastructure
institutions, so that qualified investors in the CIBM and
exchange-traded bond market may trade bonds in the
other bond market. The regulators are still working
together on the implementing details of the connect scheme
and the specific launch date has yet to be announced.
In September 2020, PBOC, CSRC and SAFE further issued a
consultation draft of an announcement which intends to
allow foreign investors to access the exchange-traded bond
market if they have already had access to CIBM, either under
the CIBM Direct Access or Bond Connect scheme.
(iv) Access to Chinese futures markets
On 26 March 2018, China launched RMB-denominated crude
oil futures on a domestic futures exchange and for the first
time designated it as a futures product available for trading by
foreign investors, which marked a milestone development for
the opening up of Chinese futures market. Following crude
oil, China has been accelerating the opening of its commodity
futures market. As of today, China has launched and designated
seven commodity futures products available for trading by
foreign investors, namely, crude oil, iron ore, PTA, low sulfur
fuel oil, TSR-20, copper and RBD palm olein.
Separately, R/QFIIs are allowed to trade onshore stock index
futures for hedging purposes. For other futures products
(including long-awaited treasury futures products), even
though R/QFIIs have in principle been allowed to trade
commodity futures and financial futures, the specific futures
products permissible for trading and trading methods still await
regulators’ final green light.
(v) Access to Chinese foreign exchange derivatives markets
With the opening up of Chinese securities markets to foreign
investors and the allocation of RMB-denominated assets, China
has noticed the increasing demands of foreign asset managers
to hedge their foreign exchange risk exposures and has taken
several measures to better facilitate risk management.
On 14 February 2020, Chinese financial regulators permitted
the use of internationally prevalent ISDA master agreements
to document onshore foreign exchange derivative transactions,
while previously foreign investors were required to enter
into a Chinese counterpart master agreement prepared by the
National Association of Financial Market Institutional Investors
(NAFMII), which may be unfamiliar to foreign investors.

Separately, foreign investors, either under the R/QFII scheme or
CIBM Direct Access scheme, have been given a wider selection
of their counterparties to conduct foreign exchange derivatives
transactions in 2020, which had been limited to their respective
custodian/settlement agent. Further, foreign investors under the
CIBM Direct Access scheme may obtain access to the China
interbank foreign exchange market through a prime broker
beginning 1 February 2020.

followed by similar schemes launched in other major cities in
China such as Beijing and Shenzhen. Such local programs are
intended to permit foreign asset managers to set up onshore
wholly foreign-owned enterprises (WFOEs) to act as the
manager of onshore QDLP funds and to raise capital from
domestic qualified investors and invest in offshore markets.
The QDLP schemes are subject to investment quotas granted by
SAFE.

With the above measures, foreign asset managers have been
given much easier access to onshore foreign exchange hedging
instruments and at more competitive prices.

SAFE announced on 29 November 2020 that it will grant more
quotas under the QDLP schemes to meet domestic investors’
global asset allocation needs, and will also support the launch of
QDLP schemes in Chongqing and Hainan.

(vi) Wealth Management Connect
On 29 June 2020, the PBOC, Hong Kong Monetary Authority
(HKMA), and Monetary Authority of Macao jointly announced
the launch of a pilot scheme, the Wealth Management Connect.
The northbound connect will enable Hong Kong and Macao
residents in the Guangdong-Hong Kong SAR-Macao SAR
Greater Bay Area (GBA) to open designated investment
accounts with banks in Mainland China and invest in eligible
wealth management products distributed by such banks.
The three authorities are currently working closely to formulate
the implementation details with a view to rolling out the scheme
as soon as practicable, but the specific timetable is yet to be
announced.
(vii) More connect schemes to come
An HKMA official recently recognised the success of connect
schemes between Mainland China and Hong Kong financial
markets, namely Stock Connect and Bond Connect schemes,
and stated that HKMA is attempting to launch more connect
schemes for other asset classes, such as stock and bond
derivative products, to meet the increasing demands of foreign
asset managers to hedge risk exposures from holding RMBdenominated assets.
B. More outbound investment from PRC investors
Amid the two-way opening up of Chinese financial markets,
Chinese regulators have also been striving to promote crossborder investment by domestic investors into offshore markets.
(i) QDII scheme
The Qualified Domestic Institutional Investor (QDII) scheme
was launched in April 2006, which enables qualified Chinese
financial institutions to invest in offshore markets. On 30
November 2020, SAFE announced that it would grant new
QDII quotas to approved QDIIs, after which a total of USD
116.7 billion in investment quotas were granted to 169 QDIIs,
including, fund management companies (FMCs) and wealth
management companies (WMCs). This is the third time in 2020
that SAFE has granted new QDII quotas, which shows SAFE’s
intent to encourage the outbound cross-border investments.
(ii) QDLP schemes
Since 2012, Qualified Domestic Limited Partnership (QDLP)
scheme as a pilot local program has been launched in Shanghai,

(iii) Southbound Bond Connect
Given the success of the Northbound Bond Connect, PBOC and
HKMA are currently studying the launch of the Southbound
Bond Connect at an appropriate time to enable mainland
investors to invest in Hong Kong bond markets, with the specific
launch date unspecified.
(iv) Wealth Management Connect
Similar to the northbound connect under the Wealth
Management Connect scheme, the southbound connect will
enable mainland individual residents in the GBA to invest in
eligible wealth management products offered by Hong Kong or
Macao banks. The launch of the Wealth Management Connect
marks another important milestone for the China’s capital
account liberalisation after the Stock Connect and Bond Connect
schemes.

III. Setting up an onshore presence to
conduct asset management business locally
In addition to cross-border investment, China has also put in
place measures to attract foreign asset managers to set up onshore
presences, conduct local-to-local asset management business, and
bring in international talent and best practice.
In 2016, foreign asset managers were allowed to set up onshore
WFOEs to register as private securities investment fund managers
(PFMs), which may raise capital from domestic qualified investors
and invest in domestic securities markets.
On 20 July 2019, the Financial Stability and Development Committee
(FSDB) announced 11 key measures to further open up Chinese
financial markets (the “11 Measures”), which also attach great
importance to the asset/wealth management industry and the relevant
specific policies include, among others:
(i) the deadline for removing the foreign shareholding cap
for securities companies, FMCs, and futures companies was
advanced by a year to 2020;
(ii) foreign financial institutions are encouraged to invest in the
wealth management subsidiaries of Chinese commercial banks;
(iii) foreign asset management companies are allowed to
establish foreign-controlled WMCs with the subsidiaries of
Chinese banks or insurance companies;
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(iv) foreign financial institutions are allowed to establish or
invest in pension fund management companies; and
(v) the foreign shareholding cap is lifted for insurance asset
management companies (i.e. 25%).

Pursuant to Article 4.7 of the Economic and Trade greement
Between the Government of the People’s Republic of China and
the Government of the United States of America, signed on 15
January 2020, China committed to eliminating foreign equity caps in
securities, fund management and futures services by no later than 1
April 2020.
To implement the China-U.S. trade agreement and the 11 Measures,
the foreign shareholding cap for securities companies, FMCs and
futures companies were officially lifted as of 1 April 2020.

“
As of today:

(i) in the PFM WFOE industry, 33 foreign players have
successfully secured PFM licenses and are allowed to
engage in private securities investment fund management
businesses;

The foreign shareholding caps
for securities companies, fund
management companies and futures
companies have been officially lifted
as of 1 April 2020.

(ii) in the FMC industry, BlackRock has successfully obtained
CSRC approval to establish a wholly-owned FMC, and four
other foreign players have filed applications with CSRC and are
awaiting approval, namely Neuberger Berman, Fidelity, Van Eck
and AllianceBernstein;
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(iii) in the wealth management industry, Amundi and
a subsidiary of the Bank of China (BOC) have received approval
from the China Banking and Insurance Regulatory Commission
(CBIRC) to set up a joint venture, Amundi BOC Wealth
Management Company Limited, with Amundi and BOC holding
55% and 45% stakes, respectively, which commenced operations
in September 2020. BlackRock, Temasek’s subsidiary Fullerton,
and a subsidiary of China Construction Bank (CCB) received
CBIRC approval in August 2020 to proceed with preparatory
work for setting up a wealth management joint venture, with
BlackRock holding a 50.1% stake, CCB holding 40%, and
Fullerton holding the remaining 9.9%;
(iv) in the pension fund management industry, as it is still at
early stages of development, CCB Pension Management
Co., Ltd., the joint venture between CCB and the National
Council for Social Security Fund is the first and only
pension management company in China. Those two
shareholders have offered to transfer partial stakes
to a foreign asset manager, but the specific transferee is
yet to be determined.
With a view to attract foreign asset managers and cultivate more
friendly and international business environments, Chinese regulators
have issued a series of favourable policies at the central and local
levels to support the establishment and development of Shanghai
as a global asset management centre, and have explicitly provided
that Shanghai is the top priority for piloting all financial policies
in support of free and convenient investments. As of today, 29 out
of 33 PFM WFOEs are located in Shanghai and around half of the
top 50 global asset managers have set up an onshore presence in
Shanghai and engaged in asset management business. We believe the
prosperous Chinese asset management market will incentivise more
global asset managers to expand their footprint into Shanghai, and
Shanghai is more than willing to embrace their coming.
We have been advising many international asset managers and
financial institutions on various China-related initiatives as firstmovers in response to China’s financial market liberalisation policies.
We have also been deeply involved in the relevant legislation process
while China’s regulatory environment continues to evolve. The
business developments opportunities in China are unprecedented and
shall not be underestimated.

KEY DEVELOPMENTS & THE LATEST TRENDS IN CYPRUS

The trends and developments in the Cyprus funds sector for 2020
cannot ignore the impact of the COVID-19 pandemic. Containment
measures including quarantine, lockdown and travel restrictions,
have created unprecedented challenges globally. We have seen a
strong resilience of the Cyprus fund industry during this crisis. Local
fund managers have been able to successfully mitigate the impact
on their transactions and working practices. Further and despite
the difficult financial environment, the market in Cyprus continued
to grow, new funds have being raised and new promoters were
interested in bringing their business to Cyprus.
Indeed, we witnessed a positive attitude from asset managers towards
Cyprus as a new, robust and ﬂexible fund and asset management
jurisdiction. We saw an increase both in the number of Alternative
Investment Fund Managers (AIFMs) and other sub-thresholds
asset managers establishing physical presence on the island, as
well as fund incorporations. The Cyprus Securities and Exchange
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Commission (CySEC) granted in 2020 five new authorisation to
full scope AIFMs under the AIFM Directive 2011/61/EU, on a
total currently of 31. The growth in this sector is also apparent by
examining the number of staff employed. The number of operations
and back-office staff of established fund managers is increasing.
Apart from the quality of life, there is a number of benefits from a
personal tax perspective for those living and working in Cyprus,
which have been implemented to attract highly qualified people.
Further, there is the cost advantage relating to salary costs,
professional fee charges, and rental fees.
Also, at product level in 2020 CySEC added on the list of Registered
Alternative Investment Funds (RAIF) 40 new funds, on a total of
58. Speed to market is a key target, especially important for fund
managers. Cyprus introduced the RAIF vehicle with the Alternative
Investment Funds Law 124(I)/2018. The RAIF regime enables the
manager to launch a fund product without having to go through the
regulatory process with CySEC, which is an efficient and costeffective option for start-up managers. The key requirement is the
appointment of an authorised EU AIFM. Where a RAIF is set up as
a closed end type Limited Partnership which invests more than 70%
in illiquid assets, an EU regulated manager, other than an AIFM, may
pursue the registration route for a RAIF. It is important to note that
the RAIF may take all available legal forms and is permitted to invest
in non-financial assets.
We can expect that the RAIF regime shall continue to enjoy its
rapid rate of expansion. It is noted that the portfolio management
can be “seconded” to a team based outside Cyprus depending on
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“

Further and despite
the difficult financial
environment, the market in
Cyprus continued to grow

the location of the assets, something that adds ﬂexibility to the

categorisation of the unitholders, for UCITS these are mainly Retail

governance requirements of this structure. Also, the possibility of

Investors (99,3%), while for AIFs 50,4% of them are Professional

leveraging on established “hosting platforms” provides a one-stop

Investors, 40,9% Well-Informed Investors and only 8,7% Retail

shop for all AIFMD and compliance requirements and is both time

Investors.

and cost-competitive vis-à-vis other options.
Cyprus proved an attractive fund jurisdiction for real estate, private
Another encouraging sign is that the 6th International Funds Summit,

equity and hedge funds, as it offers a wide range of structures

which was held on November 16-17, confirmed the dynamics of

providing significant ﬂexibility in accordance with investor needs.

the investment funds sector in Cyprus, despite the conditions of the

Also, we see that in the family office sector, fund structures are

pandemic. As an example, the CEO of MUFG Investor Services,

becoming increasingly relevant and beneficial to manage the assets

a subsidiary of the Mitsubishi UFJ Financial Group, speaking at

within the family.

the summit, announced their plans to further expand their presence
in Cyprus. MUFG Investor Services is an industry leader in fund

The most popular structures are: the investment company with

administration and asset servicing.

variable capital (VCIC) for open-ended funds structured as a multiple
compartment fund (also known as “umbrella fund”), which creates

Going back, we can say that over the past years the Cyprus

separate compartments under the roof of a single legal entity. The

investment fund industry has been developing rapidly with a steady

assets and liabilities of a sub-fund are ring-fenced to that particular

upward trend of growth. According to the data collected by the

sub-fund, so as to limit the contagious effect from the insolvency of

European Funds and Asset Management Association (EFAMA), in

another sub-fund within an umbrella fund structure. Each sub-fund

recent years Cyprus demonstrated the largest annual increase in the

has its own investment objective and policy.

value of assets under management.
AIFs may also be structured with multiple classes of shares, each
Based on CySEC’s last available statistics issued in September

having different characteristics, but invest in the same portfolio of

2020 for the period 30.06.2020, the total Assets Under Management

assets. The umbrella structure can be combined with the multi-class

(AuM) for the 2nd quarter of 2020 reached €7,97 billion, recording

concept to create highly ﬂexible structures, which permit a very wide

a 3,7% decrease compared to the 4th quarter of 2019 and a 5,3%

variety of strategies to be followed by one entity. As such, a sub-fund

increase since the 1st quarter of 2020, but an approximate 200%

can issue different classes of shares which may vary, for instance, in

increase compared to 2016. Approximately 67,8% of the AuM relate

the type and level of management fees, risk strategy or other enabling

to assets managed by full scope AIFMs, 24,4% by sub-threshold

particular shares to be tailored to the needs of a specific market or

AIFMs, 4,5% by the UCITS Management Companies, 2% by Cyprus

clientele (institutional or private).

Investment Firms and only 1,3% by foreign fund managers.
With regards to the areas of investment, Cyprus Alternative

Also, as a common law jurisdiction, Cyprus has long experience

Investment Funds invest mainly in Private Equity (35%), while the

with the Limited Partnership. This is a vehicle of choice for fund

investment in Real Estate represents 14,7% of the AuM. We note a

managers across private equity and venture capital. The Limited

growing trend in the Shipping, Energy, Fintech and Sustainability

Partnership agreement offers ﬂexibility so that the specific

areas, as well as a growing demand for debt funds. Regarding the

requirements of individual investors can be accommodated. Unlike

“

With regards to the areas of
investment, Cyprus Alternative
Investment Funds invest mainly in
Private Equity (35%)

an investment company (where shareholders of the same class have
to be treated equally), the partners can set the rules on matters such
as how the profits are shared, how interests in the partnership are
transferred and how the business is to be conducted.
More generally, our legal and regulatory framework offers diverse
regulatory product options depending on the strategy and targeted
investor, among which:

•

AIFMD (Alternative Investment Funds Directive) compliant
funds, which benefit from the EU managing and marketing
passports
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•
•

Well-informed and professional investors (up to 50 investors),

Among the main comparative advantages of Cyprus are the access

who benefit of lighter regime

to the European market, the low set up and running costs, and the

Retail funds, which may be set up as either AIF or UCITS

experience of establishing, operating and liquidating alternative

Cyprus is not trying to compete with the offering of other more

funds of all key asset class with the reliance on a comprehensive

mature jurisdictions but avails of a “niche market”, offering a

alternative fund servicing infrastructure. In the last two years, we

different approach to family offices and small asset managers in an

have seen an increasing number of third-party service providers

efficient manner. Cyprus is working for further and steady growth

like fund administrators and depositaries offering critical support

and to keep up paces with the global trends in the fund industry. In

to funds. Cyprus has a large community of auditors, lawyers

line with the Capital Markets Union (CMU), Cyprus acknowledges

and bankers. Cyprus has the second-highest tertiary educational

the increasing role of investment funds and how they can contribute

attainment rate in the EU at 57,1% - surpassing the EU average

to long-term projects such as development of infrastructure,

of 40,7%. As the sector evolves, universities and other academic

healthcare and education, and that the industry has a key role to play

institutions have an increasing role to play in raising the awareness

in this action plan. It further supports the CMU principles, such as

and promote careers and enhance skills within this sector.

lowering the regulatory costs of setting up funds and facilitating the
cross-border operation of investment funds.

By leveraging more on the special elements of the jurisdiction,
Cyprus should achieve more growth and win significant market

Cyprus is promoting constant innovative changes to the regulatory

share. It is expected that the Cyprus’ financial services sector will

and tax framework to accommodate the continuously evolving

continue to expand in terms of size, reputation and attractiveness,

international environment. The regulator and the industry closely

backed by a resilient regulatory framework, prudent supervision,

collaborate to understand the changes in the industry and follow

consumer protection and strong money laundering prevention

the new trends, such as the blockchain technology and digital

mechanisms. The transposition of the Fifth AML Directive and UBO

innovations. Environmental, Social and Governance (ESG)

disclosure requirements is expected to have a further impact and

investment will also become slowly more central, as there is a

improve the offering. Further, there are major initiatives from the

growing demand from investors for products that consider ESG

regulator to increase the efficiency of the licensing process and we

criteria.

expect this to play its role on the continuous growth of numbers.

Among the new developments, on 20 June 2020 the Parliament has
voted the law on Small Alternative Investment Fund Managers (the
so called “Mini-Manager” or “Sub-threshold AIFM”), thus taking
further measures to optimise its regulatory framework and become
an attractive destination for small managers and true competitor to
other popular jurisdictions for funds (which have already introduced
such regimes). With the “Mini Manager” Cyprus is introducing a
licensing and supervision regime for alternative investment funds
(AIF) asset managers, whose assets under management do not
exceed the threshold of the Alternative Investment Fund Managers
Directive 2011/61/ EU or AIFMD. So-called “Mini Managers”
will therefore be able to manage assets of up to €100mn, including
those acquired through leverage, or up to €500mn when the AIF is
unleveraged with a lock-up of 5 years. The set up will be costeffective compared to the AIFM structure, as it shall allow the
combination of certain functions under the proportionality principle.
Such “Mini-Managers” can manage: (i) all categories of Cyprus
authorised AIFs and (ii) Registered AIFs taking the form of a limited
partnership under the AIF Law 124(I)/2018, as well as (iii) non
Cypriot AIFs (subject to the discretion of such competent authority
in the other jurisdiction).
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“

On 20 June 2020 the
Parliament has voted the
law on Small Alternative
Investment Fund Managers

To conclude, it is expected that Private Equity (PE) will remain the
dominant asset class for Cyprus investment funds. As an effect of the
COVID-19 experience, it is believed that PE firms will be attracted
to the new opportunities that are expected to arise in sectors such
as healthcare, supply chain technology and online media services.
Cyprus is well-positioned to be part of this global growth.
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What’s going on in the investment fund industry in the
Netherlands?
Three highlights

Introduction
The investment fund industry in the Netherlands is highly dictated by
the two European giants that regulate this sector: the Undertakings
for Collective Investment in Transferable Securities Directive
(UCITS Directive) and the Alternative Investment Fund Managers
Directive (AIFM Directive). Whereas these directives are aimed
at a European level playing field, in daily practice the differences
between implementation and application amongst EU Member
States are striking. This means that the investment fund sector in the
Netherlands has to deal with its own specifics and developments.
Where the past years were – from a financial regulatory point of view
- dominated by the implementation of the AIFM Directive (in July
2013) and licensing of fund managers in connection therewith, we
see an increasing interest in UCITS funds recently.
We highlight three topics of specific interest at this moment for nonDutch fund managers.

1. Dutch sub-threshold regime open to other
Member States?
The AIFM Directive provides for an exemption from full supervision
under the AIFM Directive for fund managers managing limited
assets. If a number of conditions have been met, the AIFM Directive
requires these ‘small managers’ to register only with the competent
supervisory authority in the country of establishment. Except for
this registration provision, the AIFM Directive does not apply. This
exemption is available to fund managers whose managed assets
– to put it brieﬂy – at the aggregated level do not exceed EUR
500 million, or in case of leveraged or open-end funds, EUR 100
million. In addition, the manager must offer units of participation in
the managed AIFs to (i) exclusively professional investors, (ii) less
than 150 individuals, (iii) with a minimum equivalent value of EUR
100,000 or (iv) with a minimum nominal value of EUR 100,000.
This one regime is known under several names. In the Netherlands,
reference is often made to (a) the ‘de minimis exemption’ (referring
to the thresholds for the managed assets), (b) the ‘light regime’
(referring to the fact that a small number of obligations apply) or
(c) the registration regime (referring to the obligation to register
with the competent Dutch regulator, the Netherlands Authority
for the Financial Markets (AFM)). Internationally, this regime is
often designated as the ‘small managers regime’, the ‘sub-threshold
regime’ or the ‘Article 3 (2) exemption’.
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The sub-threshold exemption is optional for Member States:
they may decide for themselves whether or not to transpose this
exemption to their national laws and may also decide to attach
more stringent conditions to the exemption. In the Netherlands,
the sub-threshold regime is at this moment open available to fund
managers with their corporate seats in the Netherlands (Dutch
managers). This means that a small fund manager established and
registered under the sub-threshold regime in an EU Member State,
such as Luxembourg, cannot also operate under the sub-threshold
regime in the Netherlands. Reaching out to investors established in
the Netherlands by a non-Dutch fund manager is only possible on
the basis of a full license within the meaning of the AIFM Directive.
Such full license can be used to approach investors in other Member
States upon completion of a relatively simple notification procedure
(known as ‘passporting’). For specific types of investment funds, i.e.
the Venture Capital Funds and Social Entrepreneurship Funds, it is –
in principle – possible for a registered manager to obtain a passport
at fund level (known as the EuVECA label and EuSEF label). These
‘fund-labels’ currently provide an alternative to the cumbersome full
licensing route.
The limitation of the Dutch sub-threshold regime to Dutch fund
managers detract from a level playing field for small EU managers.
Of course, we see parties trying to structure around this limitation by
establishing a formal corporate managing entity in the Netherlands.
We believe this circumvention is tricky, as in order to characterise
as a Dutch manager, the portfolio and risk management in respect
of the fund must be performed by an entity established and operated
in the Netherlands; a letter box entity cannot be considered to be
the true manager of a fund. Therefore, small managers that are just
established in the Netherlands for tax purposes or other structuring
means, are strictly speaking not eligible for the sub-threshold regime.
The question is how strict the AFM will act upon fund managers
that resemble letterbox entities. It seems that the AFM shares
market criticism that the restriction of the sub-threshold regime to
Dutch managers is too disturbing, especially because several other
Member States do not apply a similar nationalistic provision. Early
2020, the AFM requested the Dutch legislator to open up the Dutch
sub-threshold regime to other small fund managers established in
the EU. This request goes hand in hand with the suggestion to no
longer allow small managers to rely on the sub threshold regime if
they restrict their offer to less than 150 persons. That would mean
that the Dutch sub-threshold regime would no longer be available to
reach out to true retail investors, but that a minimum investment of
EUR 100,000 in a fund would be required. In a recent proposal for a
legislative change, the Dutch legislator has only partly incorporated
this request of the AFM, i.e. for non-Dutch EU fund managers
that only offer their funds to, in short, institutional investors (i.e.
professional investors within the meaning of the AIFMD). This is
much to our surprise. In our experience, a substantial number of
small managers focusses on the group of semi-professional investors
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Reaching out to investors
established in the Netherlands
by a non-Dutch fund manager is
only possible on the basis of a full
license within the meaning of the
AIFM Directive.

(comprising, for example, high net worth individuals). Investment
fund managers targeting the institutional market are often licensed
within the meaning of the AIFM Directive. Not only because their
assets under management exceed the thresholds of the registration
regime, but sometimes also because institutional investors expect
this from these managers. A European passport can be obtained
with the license. Access to the Dutch small managers regime is
therefore not relevant to that group. The intended adjustment of the
registration regime therefore does not make a sufficient contribution
to a level playing field for small managers. We therefore hope that
the legislator will in the final version of the proposed amendment of
the Dutch sub-threshold regime fall back on what the AFM proposed
and will open up this regime for a broader group to non-Dutch small
managers to procure a better level playing field.
If the sub-threshold regime would be broadened for the benefit of
other small EU-managers in the broader sense as proposed by the
AFM, this will be a huge relief for that market segment. However, be
aware that participation in the sub-threshold regime does not mean
that small fund managers do not have to concern themselves with
compliance with supervisory laws and regulations. On the contrary:
our experience is that the registration regime is not so light as many
fund managers might hope. In recent years, the AFM has become
increasingly aware of this and has drawn particular attention to
compliance by exempt managers with the Money Laundering and
Terrorist Financing (Prevention), the Sanctions Act 1977, the PRIIPs
Regulation and the Unfair Commercial Practices. Furthermore, small
fund managers must register with the AFM and annually report their
financial data to DNB.
Nevertheless, the sub-threshold regime is a popular gateway to the
Dutch capital: to this date, approximately 1050 funds managed by
small fund managers are included in the public register maintained
by the AFM. One can imagine the expansion of this register once,
or if, the Dutch sub-threshold regime will be opened up to other EU
small managers.

1. Dutch licensed fund managers are not for
rent
Obtaining a licence as a manager of a UCITS or an alternative
investment fund in the Netherlands is a time-consuming and
cumbersome process which entails, amongst other requirements; (i)
provision of an organisational handbook which contains a detailed
description of the governance structure, business and organisation
of the fund manager; (ii) provision of policies and procedures
safeguarding compliance with the legal requirements; (iii) testing of
procedures in respect of executive board members and non-executive
board members of the fund manager and in respect of executive
board members of the shareholders of the fund manager; (iv)
selection and engagement of a depositary; and (v) preparation of an
information memorandum that needs to meet the legal requirements.
In our experience, it takes about at least four to six months to prepare
the licence application package, and approximately nine months
for the AFM to decide on the package. The AFM-levy for the
application is charged on the basis of hours spent on the application,
with a maximum amount of EUR 100,000. On average, the AFM
handling levy will be around EUR 50,000. In addition to this levy,
the AFM charges a fee between EUR 700–3,600 for each person
that is subject to a testing procedure as referred to above. The
specific amount for the testing of a person depends on the type of
testing they are subject to, given their role in connection to the fund
manager. A licensed manager is subject to ongoing supervision by
the Dutch regulators (AFM and the Dutch Central Bank (DNB, De
Nederlandsche Bank). An important advantage of the licence from a
legal perspective is that the licence may be passported to other EU
Member States, which means that EU investors may also invest in
the AIF.
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In view of the above, a frequently asked question by fund managers
in need for a license under either the UCITS Directive or the AIFM
Directive, is whether they could make use of the services of a third
party license-holder in the Netherlands when managing their fund(s).
In Luxembourg and Ireland, commercial fund managing platforms
are available that operate ‘rent-a-manco’ models. This model refers
to a set-up whereby a licensed fund manager offers the opportunity
to third parties that initiate an investment fund (the fund sponsor),
to perform the portfolio management of such fund as delegated
investment manager, while the AIFM performs the risk management
and is legally responsible for the portfolio management of the fund
in question. The Dutch regulator, the AFM, takes a critical approach
towards this business model as it strictly adheres to the delegation
rules set forth under the UCITS Directive and the AIFM Directive.
Its key concerns in respect of platforms are substance of the licensed
entity and the control of that entity over the core activities in respect
of the fund: portfolio management. Therefore, structures in which
a fund sponsor and a licensed fund manager cooperate are in the
Netherlands only possible under very strict conditions. There are
no signs that this is about to change. However, it might be that
the request of ESMA in its recommendations to the European
Commission about the revision of the AIFMD (in its letter dated 18
August 2020) may lead to a little more harmonization of views of
Member States on AIFMD platforms. There is a small chance that the
AFM will on the longer term loosen its strict views on such platform
models. However, we do not keep our hopes up too much in this
respect.

1. Brexit, Dutch NPPR and reverse solicitation
Now Brexit with a deal without much use for the financial sector
is a matter of fact, the use of the third country regime for non-EU
alternative investment managers (AIFMs) that wish to offer or
manage alternative investment funds (AIFs) will likely reach a new
peak this year. UK AIFMs have now transformed from EU fund
managers to third country fund managers and will for market access
in the EU be dependent on the National Private Placement Regimes
(NPPRs) that are available on a country-by-country basis.
For the Dutch NPPR for AIFMs, the following conditions apply in
accordance with Article 42 AIFM Directive:
(i) the AIF may only be offered to professional investors within the
meaning of the AIFM Directive;
(ii) the country in which the non-EEA AIF or non-EEA AIFM is
established may not be listed as FATF non-cooperative;
(iii) the Dutch regulator (AFM) and the supervisory authority of the
home Member State of the non-EU AIFM must have concluded
a cooperation agreement for the exchange of supervisory
information
(iv) an attestation notice of the AIFM’s home state regulator
confirming that the regulator is able to effectively comply with
the cooperation agreement must be submitted with the
notification form. This attestation notice is form free. However,
this means that there must be some sort of supervision of the
non-EEA AIFM in the home State and that the non-EEA AIFM
must be able to provide evidence of such supervision with its
notification to the AFM.
Furthermore, certain ongoing transparency requirements (AIFMD
prospectus requirement, regulatory reporting) still apply to non-EU
AIFMs that are active under the NPPR referred to above. Also,
asset stripping rules may apply, depending on the type of AIF that is
managed.
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The NPPR is a commonly used way of market entry for non-EU
fund managers targeting institutional investors, such as Dutch
pension funds. A disadvantage of the NPPR is that it only caters for
accessibility for third country AIFMs to the institutional market.
Selling funds to high net worth investors or retail investors is out of
reach under the NPPR. For non-EU AIFMs that are established and
duly licensed in Jersey, Guernsey, Hong Kong (with restrictions)
or the US (with restrictions) and that wish to manage an AIF in the
Netherlands which is also aimed at retail investors, the so-called
“designated state exception” is available. This means that these
AIFMs may operate in the Netherlands on the basis of the home
country license. However, these AIFMs still need to register with
the AFM and to comply with the Dutch rules of conduct. It is yet
a question whether the UK will also become a designated state (as
appointed as such by the Dutch legislator).
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A disadvantage of the NPPR
is that it only caters for
accessibility for third country
AIFMs to the
institutional market.

We see in practice that many third country fund managers inquire
about the option to rely on reverse solicitation when getting in touch
with non-Dutch investors. We note that relying on reverse solicitation
is a risky option and will only work in incidental cases with specific
circumstances. Basing a marketing or private placement strategy on
reverse solicitation is in our view a contradictio in terminis.
The application of the principle of reverse solicitation may need
to be stretched to solve the situations that will arise for UK fund
managers with non-institutional Dutch investors as participants in
closed end funds. In that case, argument can in our view be made
that the participants can retain their interest in such fund on the
basis of the concept of reverse solicitation, provided that (i) such
existing participations will be informed about the new regulatory
status (unregulated in the EU) and (ii) all possibilities to offer the
participations an exit are explored and explained and, where feasible,
offered to the participant. The line of reasoning under this reverse
solicitation concept could in this case be, in short, that (i) the existing
participant relationship has been established legitimately in the past,
where possible supported by the additional argument that (ii) the
client requires continuation of the participation after Brexit if it did
not decide to make use of an exit option. However, we note that the
AFM did not express any views on this issue yet and is generally
reluctant to accept reverse solicitation as a solution, especially where
the retail market is concerned. This probably explains why the AFM
recently emphasised, in its recommendations on AIFM Directive
improvements to the European Commission, that the work on the
Third Country passport will be re-started. That passport will enable
third country managers to freely circulate their funds throughout the
EU on a cross border basis. We agree with the AFM that this is key to
procure that the European capital markets remain open and attractive
for foreign investment.
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Germany - Overview of Recent Developments Affecting the
International Fund Industry1

Prolog
The German investment tax law saw its last major face lift 2 years
ago. Though the most recent legislative adjustments might seem as
cosmetic revisions upon first sight, they have a significant impact on
the international fund industry aiming for the German market.

Private Equity funds and ATAD
implementation
This new development is especially important for international
private equity funds with German investors.
On 17th of November 2020, the German Ministry of Finance
published a further draft bill for the implementation of the ATAD
Directive (Council Directive (EU) 2016/1164 dated 12 July 2016).
The draft bill aims to maintain the exclusive applicability of German
investment tax law to foreign funds that are comparable to German
mutual funds, like UCITS, and to German special funds, like AIFs.
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This is generally good news for the international fund industry, as the
current approach prevents foreign funds from being disadvantaged
compared to German domiciled funds via adverse taxation under the
German controlled foreign company (CFC) regime.
However, an exception might affect international private equity
funds with German investors. According to the draft bill, the German
investment tax act (GITA) and CFC rules shall apply simultaneously,
where more than one third of the income of the fund was generated
through transactions with the investor or parties related to the
investor. Funds with numerous investors are unlikely to be covered
by this exemption. However, special fund vehicles, e.g. non-German
cash pooling vehicles used by German companies, family offices
or HNWI, might be in scope of the disadvantage resulting from the
applicability of both tax regimes mentioned above
(GITA and CFC rules).
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Even though the ATAD implementation did not pass the German

such as the OECD’s BEPS project “Tax challenges arising from

parliament yet, investors in international special fund vehicles should

digitalization”. According to the recently published Blueprint Report

revise the extent of their investment relation with the vehicle, to

on Pillar Two, investment funds which fulfil certain criteria, are

prevent the application of inimical CFC rules.

specific and structurally exempted from taxation globally and, thus,

DAC6 in the Asset Management industry

shall not be subject to measures imposed on internationally operating
industries. This reasoning of the OECD applied to the field of DAC6

With the beginning of 2020, the DAC6 rules entered into force in

leads to the argument that investment funds shall not be regarded as

Germany. Unlike most other member states, Germany did not extend

“arrangement”. The mitigating effect of the OECD reasoning would

the reporting deadline for the back book period, and has thus become

be thwarted, if the term “arrangement” would be understood broadly

one of the test sites for the actual reporting in the asset management

in the German DAC6 context.

industry.

Crediting of foreign WHT in Germany - Update

The wording of the German legislation deviates from the directive.

This development is important for international investment funds,

The German legislation employs the term “user” to define the

having been potentially discriminated against by suffering local

person characterized in the directive as the “relevant taxpayer”. The

WHT in an EU member state, especially if the fund has German

intention of this deviation is not fully clear, e.g. can a participant

investors.

qualify as a user without being a taxpayer?
The crediting of non-German WHT on German fund investor level
From a German DAC6 perspective, the answer is Yes. Based on draft

has become more difficult than in the past. With effect from 1st of

administrative guidance issued by the German Ministry of Finance,

January 2020, the relevant income tax act provision was changed.

a partnership is - in general - considered the “user”, even though it

The crediting of foreign WHT against German income or corporate

is not a taxpayer for German income tax purposes. The partners then

tax might be denied not only for foreign WHT that was actually

qualify as “other participants” only. Exceptionally, the members of a

refunded, but also for foreign WHT for which a refund claim could

partnership may also be “users” within the meaning of the law, if the

exist. This exclusion from crediting is applied regardless of whether

tax effects of the arrangement are intended to have a direct impact on

the refund claim results from national law or from ECJ case law.

the partner level, too.

“

For investment funds, there is comparable draft administrative

In fact, the German tax authority might deny the crediting of foreign

guidance: usually the fund is the “user”, at least in the case of a

WHT, unless a negative decision on the refund application abroad

standard mutual (UCITS) fund. Depending on the fund type, e.g.

can be presented. For the WHT suffered in foreign countries, there is

special fund, and whether the tax structure has a direct impact on

thus the considerable risk of a significant WHT leakage, e.g. in the

investor level, exceptions apply.

context of a tax audit.

The German implementation of DAC6 does not only differ in terms
of personal scope (see above), but also fails to clearly define which
structures are in material scope of a “cross-border tax arrangement”,
and therefore in scope of the reporting obligation. Especially, the
term “arrangement” is open for interpretation. Traditionally, the
German tax authorities will have a broad understanding of this
term, to cover as many structures as possible. The authors are of the
opinion that such understanding is too wide and questionable. The
application of the German term for arrangement (Gestaltung) should
also consider the intention of further international tax projects,

Numerous investment funds have
over the past years applied for a
refund of German WHT, claiming a
discrimination compared to German
funds, based on ECJ case law.
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Consequently, it is advisable that funds apply for a WHT refund in

for the fund industry.

the source state of the income, irrespective of whether the refund is

In line with the EU directive, Germany introduces the possibility

refused or granted in that country.

of pre-marketing for AIFM to professional and semi-professional

Refund of German WHT under ECJ case law

investors.

“

The draft bill contains additional suggestions regarding the

This development is important for international investment funds

regulatory framework for the fund industry. One of the highlights

having suffered WHT in Germany after 1 January 2017.

is the introduction of closed-end master feeder structures. The rules
applicable to such master feeder structures shall predominantly be

Numerous investment funds have over the past years applied for
a refund of German WHT, claiming a discrimination compared to
German funds, based on ECJ case law (recently: C-480/16 - “Fidelity
Funds” and C-156/17 - “Koeln-Aktienfonds Deka”). Though these
applications have been accumulating, the German tax authority up to
now refused to process them. This break might now be about to be
released due to a recently published request for a preliminary ruling
placed with the European Court of Justice by the highest German tax
court (Bundesfinanzhof).
The case presented to the ECJ concerns a Luxembourg FCP invested
into German real estate. Though this is a specific constellation,

In line with the EU directive,
Germany introduces the
possibility of pre-marketing for
AIFM to professional and semiprofessional investors.

the decisive question of the case - whether the exemption from

equivalent to the rules applicable to other master feeder structures.

German corporate tax and WHT only for German investment funds

However, unlike open funds, which can be converted into a feeder

discriminates against comparable non-German investment funds - has

fund after their initial set up, closed-end feeder funds have to

an impact on refund claims of other fund types, too. The authors are

be created as such from their initialization. The changes of the

of the opinion that the ECJ, as in comparable cases concerning other

regulatory framework are complemented by the reduction of

member states, will rule in favor of the fund industry and declare the

bureaucracy. Especially, the written form can be replaced by digital

German rule as being discriminatory.

format, this means e.g. that the agreement for a special AIF may be
concluded in digital format.

Since Germany revised its investment tax act in 2018 and abandoned
the aforementioned rule, the upcoming ECJ case is relevant for

Venture capital funds will gain a level playing field with other fund

refund claims including the year 2017. As the general statute of

types. The draft bill suggests exempting the investment management

limitations in Germany is 4 years, a refund claim for WHT suffered

services delivered to venture capital funds from VAT, as is the case

in 2017 can still be filed until the end of December 2021.

for UCITS and AIFs.

Further recent developments

Epilogue

The German Ministry of Finance uses the implementation of the EU

The German implementation of DAC6 imposes many new reporting

directive 2019/1160/EU regarding the cross-border distribution of

obligations, the importance of which seems to increase due to the

collective investment undertakings to introduce additional measures,

Pillar Two development. The German course of action regarding

which shall increase Germany’s attractiveness as a location for the

the ATAD implementation should be kept under surveillance. While

production of collective investment schemes. On 3rd of December,

the crediting of foreign WHT in Germany became more difficult, it

the Ministry published a respective draft bill. The draft bill contains

is well received that the cumbersome reimbursement of unlawfully

tax and regulatory measures, which aim also at reducing bureaucracy

withheld German WHT has now reached the ECJ.
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CERTAIN LEGAL AND REGULATORY DEVELOPMENTS IN THE
LUXEMBOURG INVESTMENT FUNDS INDUSTRY1

FOREWORD
In these turbulent times Luxembourg investment funds industry
remains one of the strongest in the world and Luxembourg jurisdiction
strengthens its position as Europe’s largest fund centre. The supervisory
authority of the Luxembourg financial sector (Commission de
Surveillance du Secteur Financier - CSSF) has made every effort
to ensure the operational continuity of its supervisory mission and
addressed in a specific constantly updated FAQ document related to
COVID-192 a number of issues that the stakeholders of the investment
funds industry might encounter during the pandemic.
While COVID-19 pandemic certainly had and still has an immense
impact on almost all areas of our private and professional day-today lives, the investment funds industry has further developed,
whether triggered by the pandemic or by completely unrelated
events. In this article, we will shed some light on certain
essential legal and regulatory developments that should not
be disregarded despite the ongoing COVID-19 predicament.

THE LIFE AFTER BREXIT (IN LUXEMBOURG)
In view of the withdrawal of the United Kingdom of Great Britain
and Northern Ireland from the European Union (“Brexit”), the CSSF
issued a number of press releases reminding the market participants on
the consequences of Brexit and clarifying certain essential elements
of it3. On 31 December 2020, the transition period for the United
Kingdom’s withdrawal from the EU ended. This means that the UK is
now formally a third country and EU law no longer applies there. As of
1 January 2021 respective EU passporting rights of UK based entities
(“UK Managers”) managing on a cross-border basis Luxembourg
UCITS4 or AIFs5 have lapsed. The cross-border marketing of UCITS
and AIFs within the EU is also respectively affected by the lapse of
EU passporting rights. What does that mean for the UK Managers, the
funds they manage and the UK funds?
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unregulated fund structures (e.g. partnerships, RAIFs), regulated fund
structures (e.g. SIF, SICAR, Part II funds) and regulated or registered
fund managers (e.g. AIFM, UCITS management companies). Jevgeniy
has a strong focus on English-, German- and Russian-speaking
jurisdictions.
Virginie Leroy
T: +352 26 75 82 303
E: VLeroy@akd.lu
Virginie Leroy co-heads the Investment
Funds practice of AKD Luxembourg SARL
and has significant experience in practicing
investment funds business in Luxembourg.
Virginie advises and assists on a daily basis
domestic and international clients mainly
located in Asia or US in investment management matters covering
in particular regulatory and corporate governance aspects throughout
the entire investment fund life cycle, including initial structuring,
creation, distribution, marketing and management of Luxembourg
regulated investment funds such as Specialised Investment Funds
(SIFs), Undertakings for Collective Investment in Transferable
Securities (UCITS) and non-regulated investment funds such as
Reserved Alternative Investment Funds (RAIFs) or Special Limited
Partnerships (SCSp). Virginie also assists and advises clients in
implementing various investment strategies (hedge fund, real estate
orprivate equity) and helps UK asset managers to be domiciled in
Luxembourg due to Brexit.
Virginie has been admitted to Paris Bar in 2001 and is currently a
member of the Luxembourg Bar and London Bar as Solicitor of
England and Wales.

1 The content of this article is intended to provide a general guide to the subject matter and should under no circumstances be construed as legal advice rendered by the
authors or AKD Luxembourg SARL. Professional advice should be sought on the basis of the specific applicable circumstances.
2 https://www.cssf.lu/en/Document/faq-covid-19/
3 Press release 19/05, 19/07, 19/18, 19/33, 19/34, 19/41, 19/43, 19/48, 19/54, 20/03, 20/23 and 20/26.
4 Investment funds established in Luxembourg, subject to Part I of the Luxembourg law of 17 December 2010 relating to undertakings for collective investment,
as amended.
5 Alternative investment funds within the meaning of Luxembourg law of 12 July 2013 on alternative investment fund managers, as amended, established in
Luxembourg.
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In order to maintain EU passporting rights, Luxembourg funds

signed by the EU national securities regulators and the UK Financial

managed by a UK Manager must have appointed a UCITS management

Conduct Authority. This multilateral memorandum of understanding

company or an AIFM respectively from a current Member State of the

allows among others for the delegation of investment management

European Union (the “EU-27 Manager”) before 1 January 2020 and

functions to the UK based entities on behalf of counterparties based

notifications to the respective national competent authorities had to be

in the EU.

made. Under limited circumstances, Luxembourg AIFs whose direct
or indirect investors are professional investors within the meaning of
Directive 2011/61/EU or well-informed investors within the meaning
of Luxembourg laws, may be managed by the UK Managers after 31

ESG AS AN OPPORTUNITY FOR
LUXEMBOURG INVESTMENT FUND
MANAGERS AND INVESTMENT FUNDS

December 2020 as third-country managers without access to any EU
The global health crisis and growing concerns over climate change

passporting rights.

emphasise the importance of environmental, social and governance
Furthermore, due to the termination of the passporting rights of

(“ESG”) and sustainability matters.

UK Managers for cross-border distribution into Luxembourg,
specific notification to withdraw from cross-border distribution into

Amid COVID-19 pandemic, climate change is considered to be one

Luxembourg, as well as a new marketing notification, under the

of the most significant threats to financial stability. According to

applicable regime for the new EU-27 Manager shall be made.

the World Economic Forum, in 2018 the costs of natural disasters

Further requirements have to be complied with in case investors

worldwide totalled USD 165 billion8.

established in Luxembourg remain invested in the fund for which the
specific notification to withdraw from cross-border distribution has

ESG financial markets industry knows the importance to preserve

been made, if such fund does not intend to actively market its units or

the stability of climate without undermining the investors return in

shares to investors in Luxembourg going forward.

ESG sector. It explains why this sector has been very strong and has
performed well over the last years. Globally, the percentage of both

In case active marketing of funds to professional investors in

retail and institutional investors that apply environmental, social

Luxembourg is considered, respective requirements applicable to such

and governance (ESG) principles to their portfolios has increased

distribution of Non-EU funds or without the EU marketing passport

significantly.

(i.e. articles 36 and 42 of the AIFMD6) will need to be complied with.

“

For the marketing of regulated open-ended funds managed by a UK
Manager to retail investors in Luxembourg an authorisation under
article 100(1) of the UCI Law or under article 46 of the Luxembourg
7

law implementing AIFMD for UK funds managed by a EU-27
Manager shall be sought.
Since the Luxembourg “delegation model” remains available,
delegation of investment management functions to UK based entities
remains possible if (i) the delegates are authorised or registered for
the purpose of asset management and (ii) are subject to prudential
supervision. Another requirement for the delegation of investment
management function, namely that cooperation between the supervisory
authority of the delegate and the CSSF is ensured, is fulfilled for the
UK regulated entities since a respective multilateral memorandum of
understanding covering inter alia supervisory cooperation has been

ESG investors demand greater accountability and transparency and
asses the sustainability risks, transparency and disclosure on ESG
compliance, which creates an opportunity for investment funds and
investments managers.

In order to be fully prepared and maintain
quality of services, UCITS ManCos and
AIFMs have undertaken substantial work
including reviewing and adapting offering
documentation, website, policies and
contracts or service level agreements with the
investment funds products they manage.

6 Directive 2011/61/EU on Alternative Investment Fund Managers, as amended.
7 Luxembourg law of 17 December 2010 relating to undertaking for collective investment, as amended.
8 https://reports.weforum.org/global-risks-report-2020/a-decade-left/
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In this context Regulation (EU) 2019/2088 of 27 November 2019

not the case, they will have to justify such decision and publish the

on sustainability-related disclosures in the financial services sector

outcome of the decision on their website.

(“SFDR”) requires inter alia Luxembourg investment fund managers
of undertakings for collective investment in transferable securities

UCITS ManCos and AIFMs will have to update their websites and

(“UCITS ManCos”) and Luxembourg alternative investment funds

review their risk management policy to integrate SFDR.

(“AIFMs”) to comply with harmonised rules on transparency with

Luxembourg Investment Funds shall review their marketing

regard to sustainability risks, the consideration of adverse impacts

communication as well as any KIID or PRIPS KID13 where applicable

that investment decisions may have on sustainability factors and the

to be in line with and not contradict any SFDR disclosures inserted in

In order to be fully prepared and maintain quality of services, UCITS

“

ManCos and AIFMs have undertaken substantial work including

further consider whether they would like to offer ESG investment

reviewing and adapting offering documentation, website, policies

funds products falling within the scope of SFDR which has created

and contracts or service level agreements with the investment funds

two categories of sustainable financial products.

provision of sustainability-related information.
In practice, Luxembourg regulated investment funds (SIFs, SICARs,
UCITS and Part II Funds), RAIFs and others AIFs managed by an
authorised AIFM (together the “Luxembourg Investment Funds”)
fall within the scope of SFDR and Luxembourg UCITS Mancos
and AIFMs have to implement SFDR by 10 March 2021 or by 28
February 2021 for regulated investments funds that they manage.
The purpose of the SFDR is to strengthen protection for the end
investors and improve disclosures to them. Hence SFDR imposes
on UCITS ManCos and AIFMs disclosures to end investors on the
integration of sustainability risks, on the consideration of adverse
sustainability impacts, on sustainable investment objectives, or on
the promotion of environmental or social characteristics so that such
investor may take informed investment decisions. In a nutshell, it is
about to “green” the finance ﬂows. The intention is to ensure that
potential investors obtain relevant information to encourage them to
choose firms and products that are “ESG-friendly”.

the offering document/prospectus.
SFDR provides also an opportunity to review the investment

Although the compliance with SFDR will entail
additional costs due to the regulatory burden, it is
likely expected that the demand from investors to
invest in ESG compliant investment products will
increase significantly and give new opportunities
to the Luxembourg funds players willing to offer
responsible investments.

fund products and assess whether they already comply with ESG
requirements and whether there are some opportunities to offer new
range of ESG investment funds products.
UCITS ManCos and AIFMs together with the investment funds shall

products they manage.
In practice, all Investment Funds (whether they have an open-ended

-

disclose in their offering documents sustainability risks and how
these are taken into account within the investment decision process,

investment funds which promote environmental or social
characteristics; and

or closed-ended strategy such as real estate or private equity) shall
-

investment funds which have the objective of sustainable
investment.

unless they are not relevant which will need to be explained.
The decision will depend of the costs and benefits analysis for
In addition, SFDR requires UCITS ManCos and AIFMs to decide

such integration into their investment funds products as it will add

whether they intend to take into consideration any adverse impacts

regulatory requirements when they will promote ESG.

that investment decisions may have on sustainability factors. If it is

Fund managers will take into consideration that Luxembourg has

9 Investment funds subject to the Luxembourg law of 13 February 2007 on specialised investment funds, as amended.
10 Investment funds subject to the Luxembourg law of 15 June 2004 relating to the investment company in risk capital, as amended.
11 Investment funds subject to Part II of the Luxembourg law of 17 December 2010 relating to undertakings for collective investment, as amended.
12 Investment funds subject to the Luxembourg law of 23 July 2016 on reserved alternative investment funds, as amended.
13 KIID shall mean the key information investor document and PRIIPS KID a key investor document for packaged retail and insurance-based investment products in
accordance with the Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November 2014 on key information documents for packaged
retail and insurance-based investment products.
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strengthened, over the years, its position as number one domicile for

Duties, Estates and VAT15 has clarified in its FAQ in relation to persons

responsible investing funds in Europe in general and in each of the

involved in AML / CFT of a RAIF that two individuals responsible

underlying strategies, accounting now for 31% of funds and 35% of

for AML / CFT compliance, namely a “responsable du respect des

total assets under management. ESG cross-sectoral funds applying

obligation” (RR) and a “responsable du contrôle du respect des

positive and negative screening strategies remain the largest market

obligations” (“RC”) must be appointed. This clarification confirmed

share in Luxembourg with 1,687 funds and EUR 423.3 billion assets

the current market practice that RR/RC requirements applicable for

under management14.

the CSSF regulated funds and managers similarly apply to RAIFs.

Although the compliance with SFDR will entail additional costs

AIFMD Review: The European Commission is in the process of

due to the regulatory burden, it is likely expected that the demand

reviewing the AIFMD and considering a range of amendments aiming

from investors to invest in ESG compliant investment products will

at improving the functioning of the AIFMD legal framework. It has

increase significantly and give new opportunities to the Luxembourg

launched a public consultation gathering input from stakeholders

funds industry players willing to offer responsible investments.

including AIFMs, AIF distributors, industry representatives, investors,

OTHER RELEVANT INVESTMENT FUNDS
INDUSTRY DEVELOPMENTS

investor protection associations and financial markets authorities on
potential changes to the AIFMD that runs until 29 January 202116.
Cross-border distribution of investment funds: The EU legislative

FAQ regarding Circular CSSF 02/77: On 7 July 2020 the CSSF has

package on cross-border distribution of funds applicable to both

published a list of questions and answers in relation to the provisions

UCITS and AIFs was published on 12 July 2019 and aims at removing

of its Circular 02/77 concerning the protection of investors in

the current regulatory barriers to the cross-border distribution of

case of NAV calculation error and correction of the consequences

investment funds and hence making it simpler, faster and more cost

resulting from noncompliance with the investment rules applicable

efficient. EU Member States are required to implement the respective

to undertakings for collective investment. The scope of this circular

Directive 2019/1160 into national law by 2 August 2021. On 9

covers UCITS, Part II Funds and SIFs to the extent the latter have

November 2020 ESMA17 has launched consultation on marketing

not set their specific internal rules applicable in the context of NAV

communications under the respective Regulation 2019/1156 in order

calculation errors and active investment breaches.

to establish common principles for the identification of marketing
communications, description of risks and rewards of purchasing units

No more loan investments for UCITS: On 7 August 2020 the CSSF

or shares of funds in an equally prominent manner, and the fair, clear

has updated its FAQ regarding the UCI Law and clarifies

and not-misleading character of marketing communications, taking

that loans do not qualify as transferable securities or money market

into account online aspects of such communications. The consultation

instruments within the meaning of the respective provisions of the

closes on 8 February 2021.

UCI law and are hence outside of scope of UCITS’ eligible assets.
UCITS holding loans were required to disinvest from those positions
by 31 December 2020. UCITS prospectuses offering investments in
loans must be updated by 31 March 2021 at the latest.
Luxembourg RAIF: The Luxembourg authority for Registration

14 https://www.alfi.lu/en-GB/Pages/Setting-up-in-Luxembourg/Responsible-investing
15 Administration de l’Enregistrement, des Domaines et de la TVA.
16 Inter alia Association of the Luxembourg Fund Industry (ALFI) and Luxembourg Private Equity & Venture Capital Association (LPEA) will provide their input.
17 European Securities and Markets Authority.
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3.3 Ombudsman’s Office
The FinSA introduces an obligation for both Swiss and non-Swiss
financial service providers to be affiliated to an ombudsman’s
office recognized by the FDF prior to providing financial services
in Switzerland (Arts. 74 et seq. of the FinSA). This requirement,
however, does not apply in relation to per se professional clients and
institutional clients5.

“

It should however be noted that
the Swiss Parliament is currently
discussing the possibility to exempt
financial service providers which
only target institutional and/
or professional clients from this
obligation.

It should however be noted that the Swiss Parliament is currently
discussing the possibility to exempt financial service providers
which only target institutional and/or professional clients from this
obligation.

3.4 Other organisational measures
The FinSA further lists specific organisational measures that must
be set up and maintained by entities providing financial services (see
Articles 21–27 of the FinSA). Under the FinSA, financial services
providers must disclose remunerations received from third parties
such as retrocessions to their clients and obtain their consent should
they wish to keep such payments. The FinSA also provides for
specific obligations in ‘chain of providers’ configurations, meaning
cases in which a financial service provider mandates another financial
service provider to procure financial services to clients (Article 24 of
the FinSA). In such arrangements, not only is the mandating entity
responsible for the compliance with FinSA obligations towards the
client, but the mandated financial service provider may refrain from
providing the financial services agreed upon if it has doubt as to the
compliance by the mandating entity with its obligations under the
FinSA (Article 24 paragraphs 1 and 2 of the FinSA). Furthermore,
should a financial service provider involve third parties in the
provision of financial services, it must carefully select, instruct and
supervise such third parties (Article 23 paragraph 2 of the FinSA –
note that, under FinSA, additional detailed delegation rules apply to
Swiss establishment subject to this act).

3.5 Rules of Conduct
When providing financial services to retail and, to a lesser extent,

to professional clients, financial service providers must also comply
with the rules of conduct listed under Articles 7–19 of the FinSA,
including in particular information duties, documenting and reporting
duties, as well as, where relevant to the services provided, suitability/
appropriateness assessments and/or best execution duties. Article 20
paragraph 2 of the FinSA allows for ﬂexibility in the application of
such rules of conduct by allowing professional clients to waive the
application of some requirements.

4. Consequences of an offer of ﬁnancial
instruments

As a rule, unless a specific exemption applies, when an offer targets
retail clients, a key information document (KID) must be issued
(Article 58 of the FinSA). The KID for collective investment
schemes must be made available at least in English or in one of
the Swiss official languages (German, French and Italian) (Article
89 paragraph 2 of the FinSO). It is worth noting that European
PRIIP6 KIDs are considered as equivalent to the Swiss KIDs and
may be used in their stead (see Annex 10 of the FinSO in relation
to Article 87 of the FinSO and Article 59 paragraph 2 and Article
63 of the FinSA). If the FinSA contains detailed requirements for
the prospectus that must be issued for each public offer of financial
instruments (see in particular Article 35 et seq. of the FinSA), such
requirements do not apply to foreign investment schemes, whose
prospectus must be established and issued according to the foreign
law applicable to it.

4.1 Specific rules applying to foreign collective
investment schemes in Switzerland
With respect to the consequences of an offer of non-Swiss collective
investment schemes in Switzerland, the FinSA must be read in
conjunction with the Federal Collective Investment Schemes Act
(CISA), which was revised with the entry into force of the FinSA.
Among other things, the CISA sets out specific rules that are
applicable to an offer of foreign collective investment schemes in
Switzerland. In addition to the client classification of the FinSA,
the CISA further distinguishes between qualified and non-qualified
investors (see Article 10 of the CISA, in particular paragraph 3
and 3b). Subject to certain exceptions (see in particular Article
10 paragraph 3b of the CISA), as a general rule the FinSA retail
clients are considered non-qualified investors for the purpose of the
CISA, an professional and institutional clients under the FinSA are
considered qualified investors under CISA (see notably Article 10
paragraph 3 of the CISA).
Of particular relevance to the subject matter of this article, Article
120 of the CISA states that only foreign collective investment
schemes approved by the FINMA and for which a Swiss
representative as well as a Swiss paying agent have been designated
can be offered to non-qualified investors (Article 120 paragraphs
1 and 2 of the CISA). These additional requirements are, however,

5. Originally, the FinSA required all financial service provider to affiliate with an ombudsman irrespective of types of clients served. However, a recent amendment to
the FinSA repealed this obligation with respect to per se professional client and institutional client.
6. Packaged retail and insurance-based investment product.
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waived for offers that solely target qualified investors. There is one
notable exception to this rule: investors that are not per se qualified,
but have opted out of the protection afforded to them as retail clients/
non-qualified investors (on the basis of Article 5, paragraphs 1 and 2
of the FinSA; this in particular includes high net-worth individuals)
can only be offered foreign collective investment schemes for
which a Swiss representative and a Swiss paying agent have been
appointed.
In sum, foreign collective investment schemes may be offered
rather freely to Swiss clients that are classified as qualified investors
(professional or institutional clients), as there is no registration
requirement at product level. Should a foreign offeror wish to target
non-qualified investor (retail clients) however, it should be mindful
of the specific requirements of the FinSA and the CISA mentioned in
this section.

5. Advertising

The notion of ‘advertising’ encompasses any communication that is
aimed at investors and whose purpose is to draw attention to financial
instruments or services (Article 95 of the FinSO). Pursuant to Article
68 of the FinSA, advertising must be clearly indicated as such. It
must mention the prospectus and the KID for the relevant financial
instruments, as well as where such documents may be obtained.
Moreover, when advertising for foreign collective investment
schemes, the obligations listed under Article 120 of the CISA must
be complied with (Article 127a of the CISO, CISA’s implementing
ordinance). As a result, no advertising targeting non-qualified
investors can be made for foreign collective investment schemes that
are not eligible for an investment by such investors. This, as a result,
precludes any marketing of funds to non-qualified investors where
those funds are not registered with the FINMA pursuant to Article
120 of the CISA.

C) The new FinIA
FinIA contains various relevant changes for financial institutions.
It is particularly noteworthy in this context that portfolio managers
and trustees now require a license from FINMA and will be subject
to ongoing supervision by SOs. The SOs are non-governmental
organisations, which are themselves authorised and supervised by
FINMA.
FinIA defines a ‘trustee’ as a person who on a professional
basis manages or disposes of a separate fund for the benefit of a
beneficiary or for specified purposes based on an instrument creating
a trust within the meaning of the Hague Convention of July 1, 1985
on the Law Applicable to Trusts and on their Recognition.
A Portfolio manager according to the FinIA definition is a person
mandated to manage assets on a commercial basis in the name of
and on behalf of clients, provided such assets include financial
instruments.
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In order to fall within the scope of FinIA, the trustee and the portfolio
manager have to act on a professional basis. The ‘professional basis’
criterion is defined in the implementing ordinance. According to the
implementing ordinance a trustee and a portfolio manager is acting
on a professional basis if they either have a gross turnover exceeding
CHF 50’000. - per year or have business relationships with more
than 20 contracting parties. In addition, a portfolio manager is also
considered as acting on a professional basis if it manages assets in
excess of CHF 5 million.
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A Portfolio manager according to the
FinIA definition is a person mandated
to manage assets on a commercial basis
in the name of and on behalf of clients,
provided such assets include financial
instruments.

Portfolio managers are not subject to the FinIA and therefore do not
require a license if they exclusively hold or manage assets of persons
with whom they have ‘family ties’. This is of particular relevance for
single family offices.

D) Transitional periods
Although the FinSA and FinIA entered into force on January 1,
2020, market participants have been afforded rather generous
transitional periods, in most cases of two years, to implement the
new requirements (see in particular Articles 103–111 of the FinSO,
in relation with Article 95 of the FinSO). Where relevant, service
providers must abide by the regulations formerly applicable to
their activity until they are able to comply with the new rules. This
applies in particular to the rules of conduct published by the Swiss
Asset Management Association (AMA) as regards the distribution
of investment funds. Financial service providers offering funds must
comply with this piece of self-regulation or performing a financial
service in the form of a ‘purchase and sale’ pursuant to Article 3
lit. c of the FinSA until they have implemented the new FinSA
rules of conduct and organisational measures. Until such time, the
requirement to conclude distribution agreements, based on the model
published by AMA, also remains in force. In relation to the offer
of non-Swiss funds, the transitional regime further means that in
order to benefit from the more lenient rules of the new regulation
concerning the duty to appoint a Swiss representative and paying
agent (see section B 4.1. above), market participants must first

implement the new rules of conduct and organisation requirements.

1. Specific implementation deadlines for financial
services providers
Incidentally, some of the new entities set up under the FinSA, such as
in particular the ombudsman’s office and Client Advisers’ Register,
have been authorised only recently, which also triggers specific
implementation deadlines for financial services providers, as outlined
below.

2. Trustee and portfolio managers
Existing trustees had to notify FINMA of their intention to apply
for a license before June 30, 2020. They now have until December
31, 2022 to affiliate to a Supervisory Organisation, comply with the
statutory requirements and apply for a license from FINMA. During
such period, trustees and portfolio managers may continue to provide
theirs services, provided they remain affiliated to a Self-Regulatory
Organisation for anti-money laundering compliance purposes.
The first SOs have been authorised by FINMA on July 6, 2020.
Currently, there are five authorised SOs, namely OSFIN Organisation
de surveillance financière based in the city of Neuchâtel, OSIF
Organisme de Surveillance des Instituts Financiers based in Geneva,
SO-FIT Organisme de Surveillance pour Intermédiaire Financiers &
Trustees also based in Geneva, FINcontrol Suisse AG based in Zug,
and AOOS Schweizerische Aktiengesellschaft für Aufsicht based in
Zurich.

3. Client Adviser Register
Under the FinSA transitory provisions, client advisers must register
within six months after the recognition of the first client register
by the FINMA (Article 107 of the FinSO). The first Client Adviser
Register was authorised as of July 20, 2020. Therefore, client
advisors subject to a registration had to apply for entry into an
advisor register by January 19, 2021 at the latest. Currently, there
are three authorised Client Adviser Registers, namely BX Swiss
AG based in Zurich, ARIF Association Romande des Intermédiaires
Financiers based in Geneva, and PolyReg Services GmbH based in
Zurich.

4. Ombudsman’s office
Financial service providers have six months to affiliate after the date
of the approval of the first ombudsman’s office (Article 108 of the
FinSO). On June 24, 2020, the Swiss Federal Department of Finance
(FDF) officially recognised the first ombudsman’s offices. Pursuant
to the applicable transitional provisions the affiliation application had
to be filed not later than December 24, 2020. Currently, the FDF has
recognised nine ombudsman services7.

E) Conclusions – main takeaways

In conclusion, the entry into force of the FinSA and FinIA brought
along important changes in the regulatory framework applicable to
financial sector participants. In particular, the new laws introduced
the concepts of ‘financial services’ and ‘offer’ (of financial
instruments), which trigger specific obligations. As outlined in
this article, however, the FinSA allows for some ﬂexibility in its
application, in particular in relation to (per se) professional and/or
institutional clients.

“

From a practical point of view, the first step for financial service

Under the FinSA transitory
provisions, client advisers must
register within six months after the
recognition of the first client register
by the FINMA
(Article 107 of the FinSO).

providers wishing to implement the FinSA is to identify the types of
services provided to clients and Switzerland and the classification
of such clients under the FinSA, both in terms of financial service
and offer, as well as identify the type of clients targeted and/or
served in Switzerland. Based on this first analysis, it is then possible
to determine which obligations is relevant to the financial service
provider in question and, eventually, to adapt the financial service
provider’s documentation and processes to the new regulations.
Despite the new laws and regulations, the Swiss regulatory
framework remains very liberal. This holds in particular true where
a non-Swiss service provider targets solely sophisticated investors
in Switzerland, such as financial institutions or pension funds. In
those cases, the impact of the FinSA at the point of sale is somewhat
mitigated, in particular as compared to MiFID8 II. This is even
more obvious at the level of the product, as the FinSA and the
CISA impose little to no restriction to the offer of foreign collective
investment schemes to qualified investors.
Triggering important paradigm shifts, both at the product level and
at the point of sale level, the new regulation compels individuals and
entities active in the Swiss financial market to review their business
model and to update their marketing strategies. That being said, the
new laws are not revolutionary. In particular, practitioners used to
operating under the MiFID II regulations will most likely find the
new rules applicable at the point of sale rather familiar.

7. An up to date list of recognised ombudsman offices can be found on the FDF’s website under
<https://www.efd.admin.ch/efd/en/home/das-efd/ombudstelle-nach-fidleg.html>.
8. Markets in Financial Instruments Directive.
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ADAPTING TO THE NEW, NEW NORMAL
Opportunities and challenges evolve as economies rebuild

By Aleksandar Ivanovic, Head Client Coverage, Head of EMEA and Switzerland, UBS Asset Management

In coming years, 2020 will undoubtedly be remembered primarily for
the COVID-19 pandemic and how it affected all aspects of society,
from the individual to governments and business. We believe the
theme for 2021 will be preparation for a more open environment
as societies begin to find better ways to deal with the virus and
vaccine distribution plans start their roll out. The challenge for asset
managers will be to help investors address the risks and opportunities
that come with it.
For asset managers based in Switzerland and, more broadly, in
Europe and elsewhere, recovery may be complicated by factors
including the uneven performance of different sectors during
and after the pandemic, recurring bouts of market volatility, the
unanticipated acceleration of some long-term trends, including
digitization, healthcare reform, the drive to sustainability and
a rebound in Emerging Markets growth, particularly Asia, as
the epidemic gradually gives way to a rebound. Meanwhile,
issues unrelated to the COVID-19 pandemic that were perhaps
overshadowed by it still remain, such as the unfolding Brexit
implementation and sustainable investing rules coming into effect in
Europe.
The European economy will be affected by the European
Union’s commitment to stimulus spending in its long-term USD
2.2 trillion budget. A key component is the USD 900 billion
“NextGenerationEU” initiative to help European economies and
businesses rebuild while transitioning to a ‘greener’ post-pandemic
future. Proposed revenue sources to support the stimulus spending,
such as the Emissions Trading System, will also contribute to EU
sustainability priorities and a more cohesive European Union.
The EU’s Capital Markets Union Action Plan for deeper and more
integrated capital markets will also create new opportunities for
investment as the unprecedented stimulus program unfolds.
The bottom line for asset manager success is the ability to navigate
the post-COVID-19 landscape to create well-diversified portfolios
that incorporate the full range of investment options to meet investor
goals.

Sustainability looks smarter than ever
Throughout the global disruption caused by the COVID-19 pandemic
in 2020, sustainable investing strategies and instruments have
delivered comparable or better performance than conventional
equivalents. This underscores what sustainable investors have
known for some time: there doesn’t need to be a trade-off between
positive returns and sustainability.
Over the longer term, we believe the continuing expansion of
the research and other processes to include environmental, social
and governance factors allows investors to take better account of
intangible but material sustainability risks that can negatively impact
financial performance over the long term.
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The European economy will be
affected by the European Union’s
commitment to stimulus spending in
its long-term USD 2.2
trillion budget.
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The importance of taking into account non-financial, intangible
factors such as sustainability can best be understood in the broader
context of how firms are valued today. In 1975, 83% of the S&P

The pandemic has accelerated some longterm trends
Although stimulus spending in Europe and elsewhere may help
accelerate the drive towards carbon reduction and sustainability,
investors must also look at how the pandemic has affected the
trajectory of other long-term trends.

Ocean Tomo, Intangible Asset Market Value, Jan. 2017.

500’s market value was made up of tangible assets. By 2015,
tangible assets made up only 16% of market value. The “remaining”
84% is generated by intangible assets including brand, reputation,
R&D pipelines, customer satisfaction, health and safety record,
environmental performance, and social license to operate, among
others.
Sustainability is at the heart of the recovery plan for many
governments, not just the EU. With plans to invest in large scale
renewable projects, clean transport, digital improvements, and
shortening and diversifying global supply chains, this will likely
support ongoing investment in sustainable industries, even with
short-term setbacks related to the pandemic lockdown and the need
for urgent funding to be directed to citizens and essential industries
such as healthcare.
European investors already possess a strong cultural tradition of
sustainable investing, and have led the world for years in assets under
management in sustainable strategies. We believe the asset managers
serving Europe are in a good position to take the lead in improving
transparency and metrics across the spectrum of ESG compliance,
impact and transition investing.

The Global Sustainable Investment Review 2018.
http://www.gsi-alliance.org/

At UBS Asset Management, we embrace our stewardship of capital,
and firmly believe that asset managers should continue to use their
inﬂuence at scale to help drive positive change. The new stimulus
programs will also add to the array of sustainable investment options
available to investors across both traditional and alternative asset
classes.
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The first wave of lockdowns in 2020 hastened the shift towards
a more online-oriented world across sectors, from shopping
to communication to entertainment. Globally, the largest tech
companies are poised to take advantage of the sudden rise in the
adoption of digital tools, while new entrants bring fresh ideas to the
mix.
Europe’s stimulus spending should help it move to the forefront
of this new economy. Flagship investment areas for the USD 900
million NextGenerationEU include the development of an energy

Source: European Commission.

efficient mass transportation infrastructure, rapid broadband,
digitalization of public administration, increased data cloud capacity,
and new programs for training a workforce to support it all.
Investment opportunities are likely to exist across a wide spectrum of
asset classes.
Emerging markets are also well-situated to benefit from postpandemic growth driven by technological innovations. Digitization,
fintech and mobile/cashless payments are key to penetrating the
millions of unbanked citizens in underserved communities in
countries like China and India. The growth of digital banking in these
countries is creating opportunities for non-traditional IT companies
to enter the financial sector, build popular products and find
opportunities in these already fast-growing economies. We believe
financial services subsectors, like insurance, have solid fundamentals
and have room for growth as emerging market populations age and
the growing middle class demands better coverage.
COVID-19 also unveiled the risk of complex international value
chains, which may support a trend towards localizing products
and services. The initial supply shock caused by the coronavirus
outbreak in China forced companies in the West to reorient
their supply chains to domestic markets or alternative locations.
However, the subsequent demand crisis reduced the need for some
products, e.g., cars, but massively increased the need for others,
such as medical equipment. We expect this trend to continue, with
companies rethinking supply chains investing in digital logistics
and other accommodations to the lessons learned. 2020 is set to be
the second year in a row of falling international trade. According to
the WTO, COVID-related trading costs—e.g., higher cargo prices,
more stringent border controls and travel restrictions—are equivalent
to a 3.4% global tariff. This adds another incentive for businesses
rethinking production, and could create opportunities for new
ventures that serve these functions.

Ongoing change brings challenges and
opportunities

innovative start-ups in the region. Investors may need to re-evaluate
their allocation to China, increasing according to their risk appetite.

As global growth resumes in coming quarters, European asset
managers must also successfully navigate ongoing issues.

Flexibility is the key to capturing
opportunities

Brexit inevitably changes the dynamics of the European market
place. In particular, it results in more fragmentation as the UK’s
capital markets leave the EU. To a large extent, firms and regulators
have focused on the practical issues that may arise in the short term.
Over time, it is hoped that the EU will overcome the challenges, and
deep capital markets are a feature of both the UK and the EU.

The complexity of the post-COVID global landscape highlights the
need for a more ﬂexible investing mindset. We expect the nascent
economic expansion to gain traction amid continued policy support
and an effective and – eventually – broadly available vaccine, which
should also foster a decline from the extreme levels of market
volatility that prevailed in 2020.

The EU’s Capital Markets Union brings opportunities for European
asset managers. With the recognition that the EU’s culture of
bank-led financing may restrict the EU’s growth ambitions, the
role of asset managers in channelling savers’ capital into suitable
investment opportunities such as infrastructure and sustainable
investment will come to the fore. This will take time but the goal is
that opening up a wider range of funding sources and more longterm investment will invigorate the EU economy.

While these developments will likely be positive for risk assets,
the medium-term outlook for generating reliable, meaningful yield
has never been more challenging, and any setbacks in pandemic
resolution may lead to unexpected volatility. But as economies adjust
to the new, new normal, we expect to see exciting opportunities
across asset classes and regions as recovery gains traction.

Meanwhile, there is continued cost pressure in the asset management
industry due to a multiplicity of factors. These include the continued
rise of passive funds, the political drive to increase retail investment,
the low yield environment and on-going digitalization. The
challenge, here, is to retain a broad focus on overall value to the
client. Ultimately, meeting clients’ needs counts whether that be in
terms of sustainability, asset class diversity, client service or returns.

Looking for global sources of growth
As it develops, the post-pandemic recovery will take place against
the backdrop of market volatility, low bond yields globally and the
gravity shift in global growth, as Emerging Markets in general and
China in particular resume progress towards becoming a larger share
of the global economy.
China’s post COVID-19 economic comeback is in a more advanced
phase than any other nation, and in 2019-2020, China’s contribution
to global growth was larger than any other country, according to
the IMF, and 76% of China’s growth in recent years has come from
consumption, indicating increased resilience. The IMF estimates that
China will become the world’s largest economy by 2030.
China has also become the regional anchor for the Asian economic
bloc. In part, that is because it is deeply embedded in regional
supply chains as both a source of inputs and a market for finished
products. China is increasingly inﬂuential as a source of capital and
knowledge for Asia and provides a significant amount of funding for
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China is increasingly inﬂuential as
a source of capital and knowledge
for Asia and provides a significant
amount of funding for innovative
start-ups in the region.
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