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The recent past was far from normal, and the year ahead 

promises to be full of compounded uncertainties.

The COVID-19 pandemic quickly turned from a public 

health crisis into a global economic crisis. Households, 

businesses, and employment took a hard hit, triggering 

unprecedented emergency measures. Fiscal, monetary, 

and fi nancial sector 

policies helped 

mitigate the short-term 

social and economic 

fallout, and the reforms 

after the global 

fi nancial crisis helped 

banks navigate the 

shock. The anticipated 

spike in defaults 

was prevented by 

temporary relief, such 

as debt moratoria, 

credit guarantees, and 

subsidised fi nancing.

Nevertheless, fears over fi nancial risk are rising and will 

need careful management.

The pandemic will undoubtedly continue affecting 

fi nancial markets. Fiscal support programs have led to 

public and private debt sustainability concerns and limited 

space to combat new challenges. The lift of extraordinary 

measures will reveal the true value of fi nancial institutions’ 

assets, and loan losses may rise. Even if the impact is mild 

or gradual, banks may shift to ‘safer’ business models, and 

MSMEs and households may face higher credit constraints.

Infl ation concerns are also likely to take priority over other 

uncertainties. Many central banks are already tightening 

monetary policy, raising fears for possible defaults by 

overleveraged fi rms and households. If the policy actions 

of advanced economies outpace fi nancial market 

expectations, we may see increased market volatility. 

External fi nancial conditions continue favourable but 

emerging and developing economies are already facing 

a rise in capital outfl ows. Countries carrying high public and 

private debt may increasingly experience restricted market 

access. Risks from lower asset valuations, higher credit 

risk, and maturity and currency mismatches will dominate 

many banks’ board discussions.

Sustainable fi nance came to the forefront with COP26, 

and we may see the global dialogue translating to 

implementation in 2022. Action ultimately boils down to 

risk management, disclosure, and green taxonomy, and 

mobilising private capital. The industry is awaiting news 

from the BCBS and IFRS, and policymakers increasingly 

contemplate leveraging development banks to de-risk 

private capital. We can expect a spike in demand for ESG 

assets when terminology and disclosure standards settle, 

only to raise new questions as fi nance is absorbed away 

from traditional investment goals and concerns rise on 

green bubbles or greenfl ation.

Digital technology will continue transforming fi nance, 

accelerated by the pandemic. Many banks struggle with 

the transition, but so do policymakers that increasingly 

weigh the benefi ts to fi nancial inclusion, effi ciency, 

and competition with the risks to consumers, investors, 

incumbents, and the broader fi nancial system stability. 

In addition, there is higher sensitivity to cyber-attack risks 

and the dependency on large unregulated technology 

fi rms. We can expect a more active policy as the cost of 

inaction becomes more visible. The year 2022 may also 

be when central bank digital currency and stable coins 

take center stage, alongside the social repercussions of 

the ‘lottery for the poor’ aspect of crypto assets.

As we navigate these known unknowns in 2022 - the 

pandemic’s course and the withdrawal from extraordinary 

measures, infl ationary pressures and monetary policies 

spillover effects, the digital technology transformation 

and the regulators’ response, and the rise of sustainable 

fi nance- one cannot help but wonder about the 

unforeseen. For example, geopolitical events and natural 

disasters could upend and reshape market expectations. 

There is only one thing in 2022 that is certain, that nothing 

this year is certain.

“
We may see the 

sustainable fi nance
global dialogue 

translating to 
implementation 

in 2022.

A look ahead: the known unknowns
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1.Introduction

1.Over the last decades, credit regulation has signifi cantly 

restrained the contractual freedom of parties regarding 

the negotiation and content of credit contracts. With 

the introduction of a European legal framework on 

consumer credit contract regulation in 19861, Belgian 

credit regulation has continuously been extended or 

modifi ed by national and European legislation, thereby 

affecting the rules 

of conduct of credit 

institutions in both the 

pre-contractual and 

contractual phases 

of the credit granting, 

imposing restrictions 

to credit allocation 

and providing 

for mandatory 

contractual provisions.

2. Since 2010, 

regulated credit law 

became even more 

rigid and formalistic. 

The Act of 13 June 2010 amending the Act of 12 June 

1991 on Consumer Credit transposed the (second) 

Consumer Credit Directive2 into Belgian law. With the Act 

of 21 December 2013 (the SME Finance Act), protection 

was also extended to small and medium-sized enterprises 

requesting credit. Subsequently, with the Act of April 19, 

2014, Book VII was introduced into the Belgian Code of 

Economic Law, which coordinated the existing legislation 

on basic banking services, payment services and 

regulated credit law into one book.

Different types of credit regulation can be distinguished in 

Belgium: (i) EU based consumer credit contract regulation 

and (ii) EU based Small and Medium Enterprises (SME) 

credit contract regulation.

With regards to EU based large cap companies3 or 

non-EU based enterprises4 or consumer looking for 

fi nancing in Belgium, common contract law applies 

as these companies remain outside the scope of the 

aforementioned Belgian credit regulations. 

3. The scope of consumer credit regulation is delineated 

ratione personae by the concepts of “consumer”. The 

consumer concerns a natural persons acting for private 

purposes.

4. The SME Finance Act is applicable to credit contracts 

entered into between an SME having either its registered 

offi ce or a branch in the European Economic Area. 

Furthermore, the act is only applicable if (i) the credit 

institution develops its commercial or professional 

activities in Belgium or (ii) the credit institution develops 

its commercial or professional activities in Belgium or 

in different countries including Belgium, and the credit 

contract falls under such activities in Belgium. 

According to the SME Finance Act a company is 

considered a SME if it does not exceed one of the 

following criteria:

-  The company’s workforce may not exceed an annual 

average workforce of 50;

-  The company’s annual turnover may not exceed an 

annual turnover of EUR 9.000,000, excluding VAT;

-  The company’s balance sheet may not exceed EUR 

4.500,000; 

These criteria are applied on a consolidated basis and 

the SME Financing Act does not apply as soon as one of 

the borrowers is not an SME, which is important for group 

fi nancing. In addition, for new companies (e.g. SPVs or 

project companies) the annual turnover of the fi rst fi nancial 

year can be estimated in good faith.

In case the company does not meet any of the 

aforementioned criteria, its credit contract will be governed 

by Belgian common contract law, which offers greater 

fl exibility and provides for less (administrative) obligations for 

the credit institution granting the credit. 

“
Belgian credit regulation has
continuously been extended
or modifi ed by national and

European legislation

Access to credit in Belgium: what foreign investors need to know 

1 COUNCIL DIRECTIVE (87/102/EEC) of 22 December 1986 for the approximation 

of the laws, regulations and administrative provisions of the Member States 

concerning consumer credit.
2 DIRECTIVE 2008/48/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

of 23 April 2008 on credit agreements for consumers and repealing Council 

Directive 87/102/EEC

3 Large cap companies are companies which do not qualify as SME’s under 

article 24 of the Belgian Company Code.
4 The scope of application of Belgian credit regulation is limited to EU based 

borrowers and therefore not applicable to non-EU borrowers.
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Furthermore, the SME Financing Act applies to any 

credit agreement concluded between a lender and 

an enterprise. The defi nition of the “credit agreement” is 

particularly broad. Therefore a credit contracted using 

interest rate swaps to absorb interest rate fl uctuations on 

the market, falls within the scope of the SME Financing 

Act. The clear text of the law, which in principle takes 

precedence over parliamentary preparation, means that 

a mere deferral of payment, factoring agreements and 

(un)movable leasing agreements would also fall within the 

scope of the law.5

2. EXTENSIVE INFORMATION AND ADVICE 
OBLIGATIONS UNDER THE SME FINANCING ACT

5. The SME Financing Act introduces important and far-

reaching pre-contractual information duties for credit 

institutions. A general duty of care, a pre-contractual 

information duty and even an advisory duty are 

introduced. The creditor, the credit intermediary and 

the borrower must act in good faith in their mutual legal 

relationships. Furthermore, the information provided by the 

credit institution must be correct, clear and not misleading. 

This general duty of care applies at the stage preceding 

the conclusion of the credit agreement and during the 

performance of the credit agreement.6

6. The application of the general duty of care of the 

creditor discussed in the previous paragraph is often 

referred to as the principle of responsible lending and 

groups together a number of obligations to be met by 

the creditor and the credit intermediary such as the 

active investigation duty of the creditor and the passive 

information duty of the borrower as well as their respective 

duties to provide information and advice. 

7. The SME Financing Act therefore provides for the 

obligation of the creditor/credit intermediary to make 

inquiries regarding the company’s fi nancial situation and 

credit behaviour.

The creditor/ credit intermediary, must themselves request 

from the borrowing company the information they consider 

necessary.7 This obligation must be carried out when the 

company submits a credit application and at least before 

the creditor makes a credit offer to the company.8

The credit institution/credit intermediary autonomously 

determine what information is requested from the 

prospective borrower and what weight they attach to it. 

Concrete guidelines for the application of this duty can be 

found in the Code of Conduct,9 which provides for a set of 

information that should at least be requested before the 

granting of the credit becomes possible.

The active research 

duty as stated in Article 

5 of the SME Financing 

Act implies that the 

creditor and the credit 

intermediary are 

expected to form an 

image of the fi nancial 

competences and 

capacities of the 

company. In this way 

the legislator aims to 

protect businesses 

from overly frivolous 

decisions. 

The active research obligation of the lender and the credit 

intermediary must allow them to assess the feasibility of the 

envisaged project for which the credit is requested, the 

fi nancial condition, the possibilities for repayment and the 

current fi nancial commitments of the company.10 It is up 

to them to determine what information they request and 

they consider necessary to assess the creditworthiness of 

the prospective borrower. However, this does not mean 

that the credit institution would be obliged to assess the 

appropriateness of the project to be fi nanced.11

“
The SME Financing Act 
introduces important 
and far-reaching 
pre-contractual 
information duties for the 
credit institutions.

 6 Blommaert, D. en Vannerom, J., « Kroniek gereglementeerd kredietrecht 

2010-2016 », D.B.F.-B.F.R., 2016/2, p. 97.
7 Articlr 5 SME Financing Act – see also Gent 19 oktober 2011, onuitg.; Brussel 

28 april 2008, RABG 2009, 1031; Bergen 12 juni 2006, JLMB 2007, 146; Kh. Brus-

sel 12 september 2000, TBH 2001, 787; D. Blommaert, “De bescherming van 

de kredietnemer in het kredietrecht” in M. Tison, C. Van Acker en J. Cerfontaine 

(eds.), Financiële regulering: Op zoek naar nieuwe evenwichten. Volume I: 

privaat bankrecht – ondernemingsrecht – insolventierecht, Antwerpen-Gronin-

gen-Oxford, Intersentia, 2003, 119-121.

8 Bill of 24 October 2013 on various provisions on fi nancing for small and medi-

um-sized Companies, Parl.St. Chamber 2013-2014, no. 3088/001, 10.
9 Code of Conduct under the Act of December 21, 2013 on various provisions 

relating to the fi nancing of small and medium-sized enterprises, BS 4 March 

2013 (abbreviated as “Code of Conduct”).
10 Art. 5, 1e zin Wet Kmo-Financiering.
11 Wetsontwerp 24 oktober 2013 betreffende diverse bepalingen inzake de 

fi nanciering voor kleine en middelgrote ondernemingen, Parl.St. Kamer 2013-

2014, nr. 3088/001, 10-11.
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The result of the search - as perceived by the creditor/ 

credit intermediary as professionals, is transmitted to the 

company in the framework of the information obligation 

to the company. If this information is partly negative, this 

should give the company pause for thought so that it 

does not take decisions that wouldn’t necessarily be in its 

interests. If the professional creditor or intermediary does 

not (or not suffi ciently) request necessary and pertinent 

information regarding the feasibility of the project to be 

fi nanced, their liability may be compromised.

8. On the other side of the spectrum, the company has a 

passive information duty to inform. They must answer the 

questions asked by the lender/ credit intermediary correctly 

and completely. In addition, the company must also 

spontaneously communicate additional information which 

it knows or should know is useful and/or important for the 

creditworthiness.

However, in order to prevent the creditor from assessing 

the creditworthiness of the company incorrectly (i.e. too 

favourably), there is a duty of care on each party to 

cooperate loyally and in good faith in the conclusion 

of the credit agreement. In this regard, the Belgian 

Supreme Court also ruled that a ‘circumstantial silence” 

can constitute fraud.12 The passive information duty is 

therefore not as passive as the term might suggest, and 

an active disclosure from the side of the borrower is to be 

recommended.

9. The SME Financing Act also provides for an explanation 

duty. At the time of the credit application, the lender must 

provide a written explanation to enable the company 

to form a general idea of the forms of credit that are 

relevant to it. In this regard, article 7, § 1 - requires that 

the appropriate explanation covers at least the main 

characteristics to the relevant forms of credit and their 

specifi c implications for the company.

10. Finally, the SME Financing Act also introduces a duty 

of advice. The creditor must himself seek out and offer 

the company the type of credit that best meets the 

company’s credit needs, among the credit agreements he 

usually offers and in case of a credit intermediary, the most 

appropriate credit institution for which he usually acts as 

an intermediary. In doing so, they must take into account 

the fi nancial situation of the company at the time of the 

contract and the stated purpose of the credit agreement 

(the ‘suitability’ test).

The duty to advise imposed by Article 6 of the SME 

Financing Act is of considerable importance, as the 

penalties for non-compliance or disregard are far-

reaching. A judge may, 

without prejudice to the 

consequences under 

ordinary law, order 

the free conversion of 

the credit to a form of 

credit which, in terms 

of type, is better suited 

to the company’s 

fi nancial situation 

taking into account the 

fi nancial situation of the 

company at the time 

of the conclusion of 

the credit agreement 

and the purpose of the 

credit or use any other type of sanction he sees fi t.

Conclusion

3. Before undertaking a search for credit in Belgium, 

foreign investors will need to take into account that 

they might be falling under the scope of Belgian credit 

regulations. Overall, the Belgian credit regulations are 

supposed to favour the foreign investor as it imposes 

far-going information, explanation and advisory duties 

to the credit institution granting the credit. However, the 

borrower when entering into a contractual relationship with 

a credit institution will also need to comply with imposed 

information duties and ensure that all relevant information 

regarding the enterprise is provided to the credit institution 

to avoid sanctions or damages claims. 

“
The Belgian Supreme
Court also ruled that a 
‘circumstantial silence” 
can constitute fraud.

12 Cass. 8 juni 1978, Arr.Cass. 1978, 1189; Gent 30 mei 2012 (12e kamer), 

2010/AR/217
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1. INTRODUCTION

As with all EU27 members, German banking regulation is 

signifi cantly shaped and driven by international standards 

and European rule-making processes and procedures. 

Hence, it is no wonder that almost 98 per cent of 

German fi nancial market and banking rules root in EU-/

EEA-wide harmonised 

provisions. The 

dynamic of regulatory 

improvements and, 

certainly in some 

cases, restraints 

to the banking 

infrastructure remains, 

uninterruptedly.  

The agenda of the 

German legislator 

as well as the 

German fi nancial 

supervisory authority, 

the Bundesanstalt für 

Finanzdienstleistungsaufsicht (BaFin), aligns with the most 

infl uential trends on EU macro- and microprudential 

regulatory levels which are of continuing concern for 

lawmakers and the industry. Indeed, the regulatory 

landscape becomes more and more heterogeneous. This 

brief chapter on the key developments in German banking 

regulation will, however, capture some spotlights that have 

been and will be core topics for the German banking 

industry.

 

2. RECENT TRENDS IN MACROPRUDENTIAL 
REGULATION

Considering the ongoing Covid19-pandemic, a major 

impetus of German regulators and supervisors will be the 

limitation of systemic risk and the strengthening of fi nancial 

stability. BaFin, conjointly with the German central bank, 

Deutsche Bundesbank, and the German fi nancial stability 

committee, Ausschuss für Finanzstabilität (FSC), alongside 

close cooperation with the European institutions (i.e. the 

European Central Bank (ECB), and the European Systemic 

Risk Board (ESRB) as well as the European Banking Authority 

(EBA)), developed numerous measures promoting fl exibility 

and to support market participants in continuing their 

operations while increasing the loss absorbing capacities 

of, in particular, systemically signifi cant banks. In particular, 

the German regulators and supervisors continually monitor 

the credit risk exposure of German credit and fi nancial 

institutions. Following a tailored risk-based approach, 

BaFin has repeatedly indicated to require – depending 

on the individual credit risk positions – further reporting and 

indicated a supervisory focus on special audits with an 

emphasis on credits risks in accordance with Section 30 of 

the German Banking Act (Kreditwesengesetz, KWG). Such 

announcement comes along with an ongoing supervisory 

emphasis of BaFin and the Deutsche Bundesbank on the 

distribution of profi ts and dividends by those institutions 

identifi ed as being exposed to risks. 

Certainly, attached to the developments during and 

caused by the Covid10-pandemic, BaFin plans a 

comprehensive macro-prudential set of measures. Taking 

into account current analyses of the ESRB, BaFin intends to 

set and promptly activates a countercyclical capital buffer 

of 0.75 percent of risk-weighted assets on domestic risk 

exposures and to introduce a sectoral systemic risk buffer 

of 2.0 percent of risk-weighted assets on loans secured by 

residential real estate. Institutions have suffi cient time to 

adjust to those measures; they do not have to fully comply 

with the additional capital requirements until February 1, 

2023. The two capital buffers will conserve a total of around 

22 billion euros of core capital in the banking system - 17 

billion euros via the countercyclical capital buffer and 5 

billion euros via the sectoral systemic risk buffer. Credit 

institutions will be able to meet the requirements almost 

entirely from existing surplus capital. Only a few institutions 

will require a small amount of additional capital. 

“
German regulators and 

supervisors will be the 
limitation of systemic risk 
and the strengthening of 

fi nancial stability.

Key Developments in German Banking Regulation
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The fi nancial system has proven robust in the pandemic. 

However, vulnerabilities to negative economic 

developments have built up, especially in the residential 

real estate market. Residential real estate prices and 

lending have been particularly dynamic recently. BaFin 

and the AFS want to counteract the resulting increasing risks 

as a preventive measure. The main aim is to strengthen the 

resilience of the banking sector as a preventive measure. 

In worse times, the buffers serve to absorb losses so that 

a possible procyclical restriction of lending with negative 

effects on the real economy can be limited. In addition 

to the capital measures, the supervisory authority is urging 

banks, insurance companies and other lenders to be 

particularly cautious in granting new loans in view of the 

current developments on the residential real estate market. 

It expects conservative appraisal and lending practices, 

restrictive treatment of high loan-to-value fi nancing and a 

solid debt sustainability of borrowers on a permanent basis, 

i.e. also in stress periods. BaFin will continuously analyse the 

development of lending standards in close cooperation 

with the AFS. If it becomes apparent that lending standards 

are being unduly relaxed, the supervisory authority can 

issue binding measures on lending. For example, it could 

impose an upper limit on the leverage ratio for residential 

real estate fi nancing.

3.  Changing the Regulatory Architecture

A major development in the German regulatory landscape 

has been the implementation of the Investment Firm 

Directive (IFD) and Investment Firm Regulation (IFR) into 

German laws, having led to a carve-out of regulatory 

requirements for fi nancial institutions other than credit 

institutions in the German KWG. Such legal carve-out 

marked the birth of the German Investment Firm Act 

(Wertpapierinstitutsgesetz, WpIG). In contrast to the previous 

German banking regulatory architecture, the WpIG now 

covers the entire prudential and operational requirements 

for investment fi rms such as investment advisors and 

fi nancial portfolio managers. Consequently, the regulatory 

ambit of the KWG is limited to credit institutions and, 

considering the range of licensed entities in Germany, 

factoring and leasing companies. 

The WpIG is geared to the standards of risk adequacy 

and proportionality as a further building block in the 

implementation of the Capital Markets Union. The new 

regime therefore distinguishes between three groups of 

investment fi rms, each of which will be subject to different 

levels of regulation:

• Large investment fi rms (Class 1 fi rms), which do not 

qualify as CRR credit institutions and are therefore 

not supervised by the ECB, but remain subject to the 

scope of application of the CRR due to their bank-like 

nature;

• Medium-sized investment fi rms (Class 2 fi rms) which, 

among other things, have assets under management 

of more than EUR 1.2 billion; and

• Small investment fi rms (Class 3 fi rms) that meet the 

specifi c requirements of art. 12 IFR.

Albeit the WpIG, fully 

in line with the IFD 

and IFR, encompass 

provisions on the hybrid 

application of the 

WpIG and the relevant 

banking regulations, 

in particular the 

Credit Requirements 

Regulation (CRR), the 

German landscape 

has actually no entity 

qualifying as a Class 

1-investment fi rm. 

Hence, banking 

supervisory focuses shifted from a more holistic approach 

to a centric view on credit institutions while the amount of 

supervisory resources signifi cantly increased in the fi eld of 

investment fi rms.

“
Residential real estate 
prices and lending have 
been particularly 
dynamic recently.



4. Towards a Digitalised Infrastructure

A major move of the German legislator, well before the 

publication of the Regulation on Markets in Crypto-assets 

(known as MiCAR), has been the offi cial enactment of 

the German Act for Electronic Securities (Gesetz über 

elektronische Wertpapiere, eWpG). The eWpG allows for 

the structuring and issuance of electronic securities and 

crypto securities, broadening the product offering for 

credit institutions and investment fi rms in Germany. With 

the establishment of digital securities, one of the central 

building blocks of the German government’s Blockchain 

Strategy and the joint key issues paper of the Federal 

Ministry of Finance 

(Bundesministerium der 

Finanzen, BMF) and 

the Federal Ministry 

of Justice and for 

Consumer Protection 

(Bundesministerium 

der Justiz und für 

Verbraucherschutz, 

BMJV) on electronic 

securities is being 

implemented. 

The Blockchain Strategy 

included, inter alia, 

another important development that will keep the industry 

in constant move, both as regards licensing requirements 

as well as anti-money laundering duties: the crypto 

custodian. The KWG defi nes the crypto custody business 

as the custody, management, and protection of crypto 

assets or private cryptographic keys used to keep, store 

or transfer crypto assets for others. In Germany, service 

providers who offer the exchange of cryptocurrencies 

into legal currencies and vice versa, but also into other 

cryptocurrencies, already regularly require a license from 

BaFin as fi nancial institutions. At the same time, they are 

obliged to comply with money laundering regulations. 

With the German law on the implementation of the 

amending directive to the Fourth Money Laundering 

Directive, the license requirement has been extended 

to fi nancial services with cryptocurrencies that serve the 

purpose of investment, as well as to wallet providers that 

store, manage or secure private cryptographic keys for 

other cryptocurrencies. The regulation not only serves 

to effectively combat money laundering and terrorist 

fi nancing. Rather, it also creates the necessary level of 

customer protection in the area of crypto assets, which 

is required in view of the expected greater proliferation 

of crypto assets as a result of the market entry of large 

technology companies.

5. Painting the German Banking Regulation Green

In the same vein as the international agenda, the 

German government has issued an holistic strategy on 

sustainability in the fi nancial markets sector, the German 

Sustainable Finance Strategy. The core focus of this 

national strategy is to comprehensively cover and shape 

fi nancial market policy and regulation. It has broadly 

been remarked that sustainability risks are also investment 

risks. Therefore, from the perspective of the German 

government, fi nancial market stability itself is an inherent, 

central objective of sustainable fi nance. At the same 

time, however, sustainable fi nance is also closely linked 

to policy areas such as fi scal, environmental, human 

rights and development policy, as well as corporate 

responsibility and governance: by way of example, 

if environmental standards make certain production 

methods uneconomical or assets lose value, if subsidies 

are adjusted or taxes are changed, these policy measures 

have an impact on the risk of the real economy and thus 

also on the investments of fi nancial market players. Further 

overlap arises, for example, from the federal government 

as a fi nancial market participant. For instance, the state-

owned banking group, KfW Bankengruppe, promotes 

energy-effi cient housing and integrates sustainability 

considerations into commercial banks through its lending 

activities. Another example is the Green Federal Securities 

which created transparency in the capital market about 

environmentally friendly spending in the federal budget. 

There are also overlaps internationally, for example in the 

promotion of sustainable investments in developing and 

emerging countries.

“
German government has 
issued an holistic strategy 

on sustainability in the 
fi nancial markets sector.
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The European and national sustainable fi nance agendas 

thus provide a powerful lever to support and strengthen 

regulatory frameworks for environmental and climate 

protection or sustainability requirements – for example, 

social aspects such as the implementation of human rights 

due diligence in supply chains. Both at the European level 

and nationally, the process is in fl ux. This is particularly true 

of the European Commission’s work to develop an EU-

wide classifi cation system for environmentally sustainable 

economic activities, the Taxonomy Regulation. At the 

same time, however, the fi nancial industry is already 

being called upon to seize the opportunities arising from 

the need for investment and to fi nance innovations, 

accompany companies in their transformation or win new 

customers through sustainable products.

All this taken together, the German government has 

implemented a comprehensive legal and regulatory 

package of around 26 goals to implement the Sustainable 

Finance Strategy appropriately over the coming years – 

from increasing transparency (in particular in non-fi nancial 

reporting and access to sustainability-related corporate 

information) over risk management and supervisory 

powers (e.g. strengthening BaFin’s authority) to knowledge 

management. This package does not only tremendously 

affect the German banking industry but spans all over the 

German fi nancial market, just in line with the global and 

European agenda on ESG.

6. Outlook

German fi nancial market regulation is in a permanent 

state of fl ux, driven not only by global and European 

initiatives but also having its roots in national legislative 

processes. While the large, signifi cant and at the same 

time most drastic packages of measures of the German 

and European legislators have meanwhile been tested 

in lived practice for several years, sometimes successfully 

and sometimes under considerable criticism, it cannot 

be disregarded that the regulatory framework is gradually 

consolidating. Many of the German laws and directly 

applicable regulations of the European legislator are being 

carefully adapted on a regular basis: the procedure shifted 

from alteration to merely fi ne-tuning. For the time being, 

the real big wave of new regulation remains to be seen. 

While such regulatory consolidation can be perceived 

in many areas, a spirit of optimism prevails in others. The 

most prominent and far-reaching regulatory projects 

undoubtedly concern the digitisation of the fi nancial 

industry and sustainability regulation. Here, it is not only 

the German legislature that is facing some considerable 

technical challenges. The industry is also struggling with 

the abundance and complexity of the regulations. How 

the associated costs of implementing the new digital and 

sustainability regulation will affect the customer remains a 

question to be considered, but also to be worried about.

“
The German government 
has implemented a 
comprehensive legal 
and regulatory package 
of around 26 goals.
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On March 5, 2021, a bill (the “Bill”) was submitted to the 

Diet based on the recommendations of the Financial 

System Council (the “Council”) of the Financial Services 

Agency of Japan (the “FSA”). The Bill encompasses 

amendments to the Banking Act, the Act on Special 

Measures for Strengthening Financial Functions (the 

“Special Measures Act”), and the Financial Instruments 

and Exchange Act (the “FIEA”), to strengthen and enhance 

the stability of Japan’s fi nancial system in response 

to the socio-

economic impact of 

Covid-19 and other 

developments. The Bill 

was approved by the 

Diet on May 19, 2021. 

Based on the 

recommendations 

of the Council, the 

FSA is also amending 

the Cabinet Offi ce 

Ordinance on 

Financial Instruments 

Business (the 

“COOFIB”) and the 

supervisory guidelines in relation to fi rewall regulations.  

This article provides an outline of the following: (i) the 

amendments to the Banking Act, which have come into 

force, (ii) the amendments to the Special Measures Act, 

which have come into force and (iii) the amendments 

to the COOFIB and the relevant supervisory guidelines 

published by the FSA, part of which have also come into 

force. 

1. AMENDMENTS TO THE BANKING ACT

Given the headwinds presented by the aging population 

and Covid-19 in Japan, banks are expected to stand 

at the frontline of efforts to rehabilitate the economy 

and spearhead sustainable growth. In line with this, the 

Council’s “Banking System Working Group” undertook a 

review of the banking system and published a report on 

December 22, 2020 summarising its recommendations of 

the measures that can be taken to improve the banking 

system (the “Banking System Report”). The improvement 

measures are aimed at, among others, relaxing the scope 

of businesses in which banks and their subsidiaries may 

engage, based on recent socio-economic developments. 

The Bill includes amendments to the Banking Act based on 

the Banking System Report.

Under the Banking Act, banks are only permitted to 

engage in core banking activities (i.e., deposit taking, 

lending and funds remittance), limited businesses ancillary 

to banking activities, and certain securities-related 

businesses specifi ed in the Banking Act. Banks are also 

generally prohibited from holding subsidiaries or holding 

more than 5% of the voting rights in domestic companies 

(“Restricted Entities”) that engage in businesses other than 

those permitted under the Banking Act, except in certain 

limited circumstances. 

 

Following amendments to the Banking Act under the Bill 

(the “Banking Act Amendments”), banks are permitted to 

engage in certain businesses relating to the digitalisation 

and rehabilitation of regional economies in Japan by 

utilising their banking-related management resources. 

Under the Banking Act Amendments, such businesses, 

which are considered ancillary to banking activities, 

include provision of the following services: (i) services that 

support the livelihood of customers; (ii) IT systems and 

applications originally developed by banks for internal 

use; (iii) data analysis, marketing and advertising services; 

(iv) temporary staffi ng services; and (v) consulting and 

business-matching services. 

 Under the Banking Act Amendments, banks are also 

able to more fl exibly invest in domestic companies. For 

example, a bank may hold a subsidiary that engages in a 

business related to the rehabilitation of regional economies 

in Japan. The scope of domestic companies in which a 

bank may invest has been expanded in relation to venture 

investments and business rehabilitation projects. Such 

investments may be conducted through the subsidiaries 

of banks that are established for purposes of investing in 

other companies. Further, the requirements for investments 

in such companies have been relaxed and the permissible 

term for which a bank may invest in such companies has 

been extended to enable banks to make broader and 

longer term commitments to venture investments, business 

rehabilitation and business succession projects.

“
Under the Banking Act, banks 

are only permitted to 
engage in core banking 

activities and certain 
other activities.
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Under the erstwhile banking regulations, banks and 

banking groups were permitted, with the FSA’s approval 

(“Investment Approval”), to hold more than 5% of voting 

rights in Restricted Entities if (i) the business of the Restricted 

Entity would or would potentially enhance the operational 

sophistication of the banks or (ii) the business of the 

investee company would enhance or would potentially 

enhance the convenience of customers of the relevant 

bank (“Complementing Companies”). This has enabled 

Japanese banks to obtain Investment Approvals for 

investments in fi ntech companies, such as those that have 

developed electronic Know Your Customer (e-KYC) or 

fraud detection technologies, as well as regional trading 

companies. The Banking Act Amendments augments 

this by including provisions that expand the scope of 

situations in which banks and banking groups may apply 

for Investment Approvals (including allowing investments 

in companies that would contribute or would potentially 

contribute to social sustainability), and relaxing the 

criteria for Investment Approval in certain circumstances. 

Further, banking groups certifi ed as having suffi cient 

fi nancial strength and satisfactory levels of corporate 

governance may invest in Complementing Companies 

without Investment Approval. Accordingly, the Banking 

Act Amendments enable banks and banking groups to 

expand the scope of their businesses based largely on their 

resourcefulness and ingenuity.

The Banking Act Amendments are also designed to 

strengthen the international competitiveness of Japanese 

banks. Under the provisions before the Banking Act 

Amendments, banks and bank holding companies that 

hold foreign banks as subsidiaries are generally required to 

dispose of their subsidiaries within fi ve years of acquisition 

if the businesses of such subsidiaries fall outside the scope 

of the permissible businesses under the Banking Act. A 

bank or bank holding company that fails to do so would 

be required to restructure the business of its foreign bank 

subsidiary(ies) for compliance with the Banking Act or 

to liquidate the foreign bank subsidiary(ies). Under the 

Banking Act amendments, however, the timeframe for 

the mandatory sell-off has been extended to ten years, 

with the possibility of a further extension if regulatory 

approval is obtained. Such extension may be obtained 

if it can be shown that the extension is necessary for the 

competitiveness of the foreign bank’s subsidiaries. The 

Banking Act Amendments also allow banks and bank 

holding companies to invest directly in foreign money 

lenders and lease companies that concurrently engage 

in non-“fi nance-related” businesses, as long as the main 

businesses of such money lenders and lease companies 

are money lending, leasing or other fi nance-related 

businesses.

Drafts of the cabinet order and cabinet offi ce ordinances 

for the Bill were released for public consultation for a period 

of one month on August 6, 2021. A draft of the guidelines 

containing details of the Banking Act Amendments was 

also released for public consultation for a period of one 

month on August 27, 2021. The results of the public 

consultation were published on November 10, 2021, 

and the Banking Act Amendments came into force on 

November 22, 2021.

2.  Amendments 
to the Special 
Measures Act

As noted above, 

the Bill also includes 

amendments to the 

Special Measures Act 

(the “Special Measures 

Act Amendments”). 

The Special Measures 

Act Amendments 

established a grant 

system to encourage 

regional banks to 

pursue mergers 

or integrations with other regional banks (the “Grant 

System”). Due to concerns about the business viability 

of some regional banks in Japan as a result of greying 

demographics, low interest rates, and other factors, the 

Grant System seeks to encourage mergers or integration 

of those regional banks to enable them to remain going 

concerns. The Grant System allows regional banks to apply 

for grants from the Deposit Insurance Corporation of Japan 

(the “DICJ”) to defray part of the initial transition costs it will 

incur in such mergers or integrations. To apply, a regional 

bank has to submit a post-merger or post-integration 

business plan to the FSA by the end of March 2026. The 

FSA will review the business plan to consider whether it 

meets certain criteria, including (i) whether the fi nancial 

services provided by the relevant banks are essential to 

the economy of the applicable region, (ii) whether the 

continued provision of fi nancial services by the relevant 

banks is sustainable economically and 

“
The Banking Act 
Amendments are also 
designed to strengthen 
the international 
competitiveness of 
Japanese banks.
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(iii) whether the business plan, if implemented, will enable 

the relevant banks to continue with their provision of 

fi nancial services. A grant will be provided if the business 

plan is approved by the FSA. Grants will be made from 

deposits with the DICJ. Under the relevant guidelines of 

the DICJ, the maximum amount of a grant for a merger 

or integration is the lower of the (i) one-third of all expenses 

incurred for the merger or integration or (ii) JPY 3 billion. The 

Special Measures Act Amendments came into effect on 

July 21, 2021, and the FSA announced its fi rst approval for 

a grant on September 28, 2021.

3. Amendments to Firewall Regulations

The current FIEA and 

the COOFIB contain 

a “Ginsho fi rewall 

regulation.” (A Ginsho 

fi rewall refers to a 

fi rewall between banks 

and securities fi rms.) As 

a general rule, pursuant 

to such regulation, no 

non-public information 

regarding a client may 

be shared between a 

bank and a securities 

company within the 

same fi nancial group without that client’s prior written 

consent.  

Following discussions at the Council’s “Working Group on 

Capital Market Regulations”, the Council published its fi rst 

capital market report (“First Capital Market Report”) on 

December 23, 2020, followed by a second capital market 

report (“Second Capital Market Report”) on June 18, 2021. 

 The First Capital Market Report addresses, among other 

issues, amendments to the fi rewall regulations between 

banks and securities fi rms in respect of foreign corporate 

clients. Amendments to the COOFIB to exclude information 

relating to foreign corporate clients from the defi nition of 

non-public information were proposed, and subsequently 

published for public consultation on March 26, 2021. This 

was followed by eventual amendments to the COOFIB, 

which came into force on June 30, 2021. 

The Second Capital Market Report address, among other 

issues, amendments to the fi rewall regulations between 

banks and securities fi rms in respect of domestic clients. 

Amendments to the COOFIB and to the supervisory 

guidelines, refl ecting the recommendations in the 

Second Capital Market Report, were published for public 

consultation on December 24, 2021.

  (i) Foreign Corporate Client Information Firewall

As mentioned above, as a general rule, pursuant to the 

fi rewall regulations, no non-public information regarding 

a client may be shared between a bank and a securities 

company within the same fi nancial group without that 

client’s prior written consent. Such general rule was 

applicable to foreign corporate clients unless certain 

exemptions apply (such as the opt-out rule or where 

consent by email is provided by the client).

According to the First Capital Market Report, however, 

non-public information relating to foreign corporate 

clients should be excluded from the scope of the Ginsho 

fi rewall regulation. Accordingly, as mentioned above, 

amendments to the COOFIB to exclude information 

relating to foreign corporate clients from the defi nition of 

non-public information were proposed, and subsequently 

published for public consultation on March 26, 2021. This 

was followed by eventual amendments to the COOFIB, 

which came into force on June 30, 2021.

  (ii) Domestic Client Information Firewall

Pursuant to the discussions at the Council’s “Working Group 

on Capital Market Regulations” following publication of the 

First Capital Market Report, a Second Capital Market Report 

was published on June 18, 2021. The Second Capital 

Market Report contains the Council’s recommendations on 

amendments to COOFIB, including recommendations for 

amendments to be made to the Ginsho fi rewall regulation 

in respect of domestic clients. As noted above, the 

general rule under current regulations is that a domestic 

client’s prior written consent is needed before non-public 

information regarding client can be shared between a 

bank and a securities company within the same fi nancial 

group. However, the consent to sharing of non-public 

information relating to domestic corporate clients (i.e., 

excluding domestic clients who are individuals) is subject to 

an opt-out rule.

“
As a general rule, no 

non-public information 
regarding a client may 
be shared between a 

bank and a securities company 
without that client’s 

prior written consent.



According to the Second Capital Market Report and 

the proposed amendments to the COOFIB, such fi rewall 

regulations for domestic clients will be relaxed to a certain 

extent. More specifi cally, for clients that belong to a 

corporate group that includes listed companies (“Listed 

Company-Related Clients”), prior written consent would 

not be necessary for the sharing of non-public information 

regarding that client between a banking entity and a 

securities company within the same corporate group, 

unless the client specifi cally opts out of such information-

sharing.

Further, the procedures for opt-in will be simplifi ed for both 

the domestic corporate clients as well as the domestic 

individual clients under the proposed amendments to the 

COOFIB, based on the Second Capital Market Report. 

For example, the proposed amendments to the COOFIB, 

which are based on the Second Capital Market Report, 

include electronic media (such as email) as acceptable 

media through which clients may indicate their agreement 

to opt into information-sharing. There are certain other 

measures implemented in the proposed amendments 

to the COOFIB based on the Second Capital Market 

Report. Among these is the relaxation of the limitations on 

access to non-public information by those who double-

hat as offi cers and/or employees of both a bank and 

the securities company within the banking group. Under 

such measures, information-sharing between banks 

and securities companies within a banking group will be 

relaxed.

In exchange for such relaxation of the regulations 

on information-sharing, regulations on strengthening 

the effectiveness of prevention of harmful effects of 

information-sharing between banks and securities 

companies will be enhanced. According to the Second 

Capital Market Report, the proposed amendments to 

the COOFIB, as well as the supervisory guidelines, the 

regulations to be enhanced will include those relating to (i) 

management of the customer information by banks (e.g., 

prohibition against the sale and purchase of securities 

by banks and their employees based on undisclosed 

material information in respect of listed companies), 

(ii) management of confl ict of interests among the 

banking groups (which will enhance the effectiveness 

of management of 

confl ict of interests by a 

banking group) and (iii) 

prevention of abuse of 

dominant bargaining 

position by banks 

(e.g., enhancing the 

regulatory supervision 

of such abusive actions 

in coordination with 

the Japan Fair Trade 

Commission).

As mentioned above, 

amendments to the 

COOFIB as well as the 

supervisory guidelines refl ecting the recommendations 

in the Second Capital Market Report, were published for 

public consultation on December 24, 2021. The eventual 

amendments to the COOFIB, after the public consultation 

period, will come into force in due course.

“
The eventual 
amendments to the 
COOFIB, after the public 
consultation period, will 
come into force in 
due course.
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During the last couple of years many transactions have 

been fi nalised, many people have worked very hard and 

have experienced much innovation in the global fi nancial 

sector. However, the last couple of years have proven 

how important it is to stand still and look at what we might 

have left behind. It has become very clear that we have 

to change our way of doing business with the world itself in 

order to keep doing 

business with each 

other. Of course not 

just in the fi nancial 

sector, but in every 

aspect of life. The 

adverse environmental 

consequences 

are increasingly 

being experienced 

throughout the world.

Going green and 

sustainable fi nance 

are not only benefi cial 

to our businesses, 

but it also maximises several benefi ts in the long term. 

It can help us save money, reduce air pollution, and 

keep us healthy. Sustainability is an integral part of the 

fi nancial sector and the economy nowadays. In this 

article, we discuss the current sustainable fi nance market 

in the Netherlands. We take a look at the reduction of 

greenhouse gas emissions, look for a green alternative 

to windmills a discuss sustainable bonds and highlight 

some important regulations to give a brief overview of 

sustainability in the Dutch fi nancial sector.

1. SUSTAINABLE ENERGY

The Dutch fi nancial sector is actively engaged in 

sustainable fi nance and sustainability risks are taken 

increasingly seriously. The sector exchanges much 

knowledge and expertise with many other parties active in 

this market, covering various themes such as climate risks, 

biodiversity loss, SDG impact measurement and mobilising 

sustainable fi nance.

Regulators (including the Dutch Central Bank) assess 

how climate-related and environmental risks should 

be managed and are increasingly involved in green 

initiatives in the fi nancial sector. This way they help 

fi nancial institutions improving sustainability standards 

and regulations and further green the ECB’s monetary 

policy. They expect fi nancial institutions to be aware of 

sustainability risks and to be able to manage them and 

they consequently regularly investigate whether this is the 

case.

Approximately 90 per cent of the energy use in the 

Netherlands comes from fossil fuels: oil, natural gas, 

and coal (Statistics Netherlands (CBS) 2021). These fossil 

fuels are responsible for greenhouse gas emissions 

and environmental pollution. In the National Climate 

Agreement (het Klimaatakkoord), the Netherlands has 

declared to aim for a reduction of its greenhouse gas 

emissions by at least 49% in 2030, compared to the 

emissions in 1990 (Schmidt 2021). The Agreement is 

formally set out in the Climate Act (Klimaatwet), together 

with the target for a 95% reduction of greenhouse gas by 

2050. The Climate Act entered into force on 1 September 

2019. With these objectives, the Netherlands has gone 

further than the 40% reduction target as set out in the Paris 

Climate Agreement in 2015. 

Many steps towards a green future have been taken since 

the Climate Act entered into force. In December 2019, 

the Dutch Supreme Court ruled that the Dutch government 

is obliged to reduce emissions urgently and signifi cantly 

in order to comply with its human rights obligations 

(Climate case Urgenda). Greenhouse gas emissions in 

the Netherlands had to be reduced by 25% by the end 

of 2020, in comparison to levels in 1990. It seems that the 

Dutch government has just met this target (Straver 2021). 

In May 2021, a Dutch court ruled that the oil giant Shell 

was liable for violating the Paris Climate Agreement and 

ordered Shell to cut greenhouse emissions by 45% by 2030 

compared to 2019 (Shell case).

“
Approximately 90 per cent 

of the energy use in the 
Netherlands comes 

from fossil fuels.
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In February this year it became clear that in 2020, 

greenhouse gas emissions in the Netherlands were 25.5 

percent below the level of 1990. This means that the so-

called Urgenda target - a reduction in greenhouse gas 

emissions of at least 25 percent by 2020 - was achieved. 

Between 2015 and 2020, emissions by coal-fi red power 

stations were reduced by 80 percent. In the 2020 

coronavirus year, road transport emissions were 15 percent 

lower than in 2019. In addition, 2020 was a relatively warm 

year and therefore less natural gas was needed for heating 

than in 2019. Statistics Netherlands (CBS) reports this 

together with the National Institute for Public Health and the 

Environment (RIVM) on the basis of defi nitive fi gures from 

the Netherlands Pollutant Release and Transfer Register.

The rulings of the court do tell us we have to change our 

ways of producing energy. As the majority of our energy 

comes from fossil fuels, we have to look for another energy 

source. The Netherlands has turned to offshore wind energy 

to create a green alternative. In 2015, the Offshore Wind 

Energy Act (Wet windenergie op zee) entered into force. 

This Act provides a legal framework for offshore wind farms. 

The current Offshore Wind Energy Roadmap (Routekaart 

windenergie op zee) aims to reach 11,5 gigawatts (GW) of 

wind power in 2030. The total installed capacity of offshore 

wind power in the Netherlands rounds up to around 2.5 

GW in 2021. This capacity should increase to at least 4.5 

GW by 2023. In order to become – and stay – climate-

neutral, between 38 and 72 GW is expected to be needed 

in 2050. The Dutch government has concluded the North 

Sea Agreement with stakeholders, which agrees to explore 

eight new areas for offshore windmill parks. The North Sea 

Programme 2022-2027 searches for the opportunity to 

achieve 27 GW of offshore wind energy, which together 

with the aforementioned 11,5 GW wind power makes up 

the lower end of the 38 to 72 GW bandwith (Rijksdienst voor 

Ondernemend Nederland 2021).

In order to fi nance the development of this source of 

green energy, the Dutch state must look for new sources 

of income. In 2019, over EUR 1,5 billion in capital was 

raised for new wind farms in the Netherlands (WindEurope 

2020). Dutch companies currently have a share of around 

25% of the total European market for offshore wind energy 

(Rijksoverheid). Another source of income is the issuance 

of sustainable bonds. A shift is noticeable towards more 

sustainability in the Dutch fi nancial markets. 

The EU needs to be preserved as an open and attractive 

place for fi nancial services companies to conduct 

business, also for companies outside the EU. The European 

Commission should be supported by the EU Member 

States in relation to the EU Action Plan on Financing 

Sustainable Growth to encourage the convergence of 

regulatory standards and consistent implementation of 

such standards in the EU. Since transparency is key for 

the functioning of the fi nancial markets, more and better 

reporting of non-fi nancial information by companies 

should be encouraged.

Financial institutions should be ready to show how they 

mitigate ESG risks. Financial institutions should make 

themselves future-proof 

by integrating ESG 

risks in every stage of 

the risk management 

framework to ensure 

that ESG risks are 

integrated in existing 

risk practises. For ESG 

risk identifi cation, 

investors should 

consider whether 

their investments 

are concentrated in 

specifi c industries or 

regions. Climate stress 

testing can be used for 

ESG risk assessment.

2. Sustainable Bonds

The Dutch market for sustainable bonds has been growing 

rapidly over the last several years. In 2019, the amount of 

sustainable bonds issued had grown with EUR 9 billion to 

EUR 18 billion in respect to 2018, placing the Netherlands 

as the third largest market for sustainable bonds in Europe 

and the fi fth largest market worldwide (AFM 2020). In its 

report Sustainable Bonds in the Netherlands, the AFM stated 

that “between 2014 and 2019, 70 sustainable bonds have 

been issued under AFM jurisdiction with a total nominal 

amount of EUR 44 billion”. The three most common types 

of sustainable bonds are green bonds, social bonds and 

sustainability bonds. 

“
The Netherlands has 
turned to offshore wind 
energy to create a 
green alternative.
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On 21 May 2019, the State of the Netherlands was the fi rst 

country to issue a green bond with triple-A ratings. After 

this initial issuance, EUR 5.98 billion was raised in the new 

20-year green Dutch State Loan (green DSL) (Agentschap 

van de Generale Thesaurie 2019). The Green DSL has been 

certifi ed by the Climate Bonds Initiative and meets specifi c 

climate criteria (Sustainalytics 2019). The Dutch green 

bond has proven to be well tradeable on the secondary 

market: it reopened in January 2020 to raise another EUR 

1.2 billion. After the auction on 23 February 2021, the 

outstanding amount of green bonds of the Dutch states 

allocates to EUR 10,708 billion (Dutch State 2021). Since 

the target volume of at least EUR 10 billion has been 

reached, the green 

bond will - in principle 

- not be reopened. 

The government will 

invest the proceeds in 

projects that contribute 

to the Paris Climate 

Agreement, such as: 

renewable energy, 

energy effi ciency, 

clean transportation, 

and climate change 

adaption. 

On 1 April of 2020, 

Royal Schiphol Group – owner of the largest airport 

in the Netherlands - issued green bonds on Euronext 

Amsterdam worth EUR 750 million under its Euro Medium 

Term Note programme. The fi nal order book allocated 

to approximately EUR 3.8 billion (Royal Schiphol Group 

2020). The Group in the Netherlands aims to create the 

world’s most sustainable and highest quality airports: Royal 

Schiphol Group uses the proceedings to construct green 

buildings and invest in clean transportation at Amsterdam 

Airport Schiphol and several regional airports, such as The 

Hague Airport and Lelystad Airport. 

The largest issuers of sustainable bonds in the Netherlands 

are government backed banks: NWB Bank (Dutch Water 

Authorities Bank) has issued over EUR 10 billion and BNG 

Bank (Dutch Municipalities Bank) has issued over EUR 6 

billion in 2019. By 2020, EUR 44 billion was issued in total 

so far on the sustainable bond market, which equates to 

approximately 4% of the total Dutch bond market (AFM 

2020). 

3. European Laws and Regulations

The Environmental, Social and Governance (ESG) factors 

are the three most important criteria used to measure 

sustainability. The regulations to govern these ESG factors 

for the fi nancial sector are based on the EU Sustainable 

Finance Action Plan, which was published in 2018. The 

action plan is currently further developed into a 2021 

Renewed Sustainable Finance Strategy.

The Dutch regulators the Dutch Central Bank and the Dutch 

Authority for the Financial Markets supervise the Dutch 

fi nancial institutions in relation to the ESG activities and 

developments. In 2019, the Dutch Central Bank became 

the fi rst central bank to sign the Principles for Responsible 

Investment, formalising its commitment to ESG (BNP Paribas 

2021).

The Disclosure Regulation

As of March 2021, the EU Regulation on sustainability-

related disclosures in the fi nancial services sector (SFDR) 

came into effect in the Netherlands. The Disclosure 

Regulation aims to improve the transparency of 

sustainability aspects in fi nancial products and services. 

This will enable investors to make a more informed decision 

on their investments and prevent greenwashing (Van 

Oostrum 2021). Greenwashing is the term used to describe 

the phenomenon of issuers pretending to be greener than 

they actually are (Sijmons 2020). Greenwashing usually 

happens due to information bias: it remains fairly unclear 

what exactly needs to be understood when talking about 

green investments (AFM 2020). This information bias creates 

information asymmetry, and the regulation aims to reduce 

these information asymmetries (Preamble under 8, 10 and 

19 Disclosure Regulation). Together with the Corporate 

Sustainability Reporting Directive which will enter into force 

in 2023, this regulation provides a good start to (green) 

information provisions to investors. 

“
As of March 2021, 

the EU Regulation on 
sustainability-related 

disclosures in the fi nancial 
services sector (SFDR) came 

into effect in 
the Netherlands.
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One of the general obligations under the SFDR is that 

parties must make sustainability risks part of the investment 

policy. Parties subject to the SFDR must review their 

investment policies by integrating sustainability risks into 

their existing policies. They must publish information about 

their sustainability risks on their websites and keep this 

information up to date (Article 3 paragraph 1 and article 

12 paragraph 1 SFDR). Such sustainability risks are defi ned 

as events in the ESG area, that could have material 

adverse effect on the fi nancial value of investments.

The Taxonomy Regulation

The market for green fi nancial products has undergone 

a tremendous growth in the last couple of years. It was 

uncertain whether these products were green or grey. 

The Taxonomy Regulation (Regulation (EU) 2020/852) 

that came into force in July 2020 seeks to increase 

transparency within this market by providing criteria on 

the contribution of economic activities to environmental 

objectives. An activity is deemed environmentally 

sustainable if it meets all of the following criteria:

1.  It contributes substantially to at least one of these 

environmental objectives: 

 a. Climate change mitigation;

 b. Climate change adaption;

 c.  Sustainable use and protection of water and marine 

resources;

 d. Transition to a circular economy;

 e. Pollution prevention and control

 f.  Protection and restoration of biodiversity and 

ecosystems,

2.  It does not signifi cantly ham any of these environmental 

objectives;

3.  It is carried out in compliance with minimum safeguards;

4. It complies with certain technical screening criteria.

In addition to the Sustainable Finance Disclosure 

Regulation, fi nancial market participants must disclose 

the extent to which their fi nancial products contain 

investments in sustainable economic activities according 

to the criteria of the Taxonomy Regulation. This information 

must be disclosed in prospectuses, reports for investors 

and annual reports. The Taxonomy Regulation also applies 

outside the fi nancial sector. Companies that are required 

to report on non-fi nancial information under the Non-

Financial Reporting Directive and the future Corporate 

Sustainability Reporting Directive will have to assess whether 

their economic activities are sustainable on the basis of 

the Regulation. In addition, fi nancial institutions will also be 

more demanding with respect to transparency regarding 

the economic activities of the companies they fi nance. 

Therefore, the Taxonomy Regulation will also have an 

impact on the creditworthiness of companies.

Dutch companies listed on a stock exchange within the 

European Union with (a) more than 500 employees and 

(b) a balance sheet of more than EUR 20 million or a net 

turnover of more than EUR 40 million must comply with 

the taxonomy disclosure requirements. These companies 

have to disclose how 

their turnover, capital 

expenditure and 

operating expenditure 

were calculated 

and allocated to the 

company’s activities 

and, if applicable, 

why they qualifi ed 

some activities as 

environmentally 

sustainable.

4. Conclusion

The last few years 

have shown that sustainability is becoming increasingly 

important in our society, including in the fi nancial sector. 

There is a growing awareness that sustainability can also 

be profi table in a strictly commercial sense. Measures, its 

scope, impact and compelling nature, and the speed with 

which they are being implemented, make sustainability 

a strategic priority. Financial institutions need to think of 

how to implement sustainable fi nance. Should a fi nancial 

institution focus on compliance with regulations or impact 

and positive changes in society. 

“
The market for green 
fi nancial products has 
undergone a tremendous 
growth in the last 
couple of years.
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The EU, the Dutch State and the Dutch fi nancial institutions 

defi nitely are a frontrunner and understand the importance 

of sustainability and are taking many actions to achieve 

the relevant goals. Court rulings increasingly tend to protect 

the environment, social and governance development 

goals and encourage the Dutch State to achieve its 

sustainability targets. Sustainable bonds are becoming 

increasingly popular among investors and will probably 

continue to grow in popularity once the information 

becomes more transparent. The implemented regulations 

contribute to more sustainable economic activities 

and investments, although it will take companies more 

time and energy to endorse and publish their motives. 

Becoming more 

sustainable and ‘going 

green’ might cost us 

more investments, 

time, and money now, 

but will most defi nitely 

benefi t all of us in the 

future. 
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1. GENERAL OVERVIEW OF THE REGULATION OF 
BANKS IN SOUTH AFRICA

  1.1. Banks are regulated by the Banks Act No. 94 of 

1990 (“Banks Act”) and the Financial Sector Regulation 

Act No. 9 of 2017 (“FSR”). The FSR gives effect to the 

“Twin Peaks” regulation model for the fi nancial sector 

and establishes the Prudential Authority (“PA”). The PA is 

a juristic person which operates within the administration 

of the South African 

Reserve Bank (“SARB”) 

and supervises the 

activities of banks.  

1.2. The Financial 

Sector Conduct 

Authority (“FSCA”) is 

established in terms 

of the FSR1 and 

regulates fi nancial 

service providers 

(“FSPs”). Banks are 

required to register 

as FSPs in terms of 

the Financial Advisory 

and Intermediary Services Act No. 37 of 2002, in order to 

market deposits in South Africa and the FSCA overseas 

compliance. FSPs are extensively regulated by various 

statutes, regulations and notices issued by the FSCA.

2. DEVELOPMENTS IN THE BANKING INDUSTRY

 2.1. Financial Sector Laws Amendment Bill B15B-
2020 (“the Bill”)

  2.1.1. The fi rst version of the Bill was published on 17 

August 2020 and has since been updated. The Bill 

provides for amendments to various legislation, such 

as, but not limited to, the following Acts in the banking 

sphere: 2

  2.1.1.1. South African Reserve Bank Act No. 90 of 1989, 

to “provide for the performance of resolution functions 
by the Reserve Bank”. 

  2.1.1.2. Banks Act, to “exclude banks in resolution from 
the application of certain provisions; to provide for 
set-off against any amounts paid by the Corporation for 
Deposit Insurance; to repeal certain provisions”. 

  2.1.1.3. Mutual Banks Act No. 124 of 1993, to “provide 
for the issuing of guidance notes and directives by 
the [PA]; to provide for an offence in the case of 
non-compliance with a directive; to repeal certain 
provisions; to exclude a mutual bank in resolution from 
the application of certain provisions”.

  2.1.1.4. Co-operative Banks Act No. 40 of 2007 (“Co-

Operative Banks Act”), to “repeal certain provisions; 
and to exclude the application of certain provisions to 
co-operative banks as designated institutions”.

  2.1.1.5. FSR, to “provide for the establishment of a 
framework for the resolution of designated institutions 
to ensure that the impact or potential impact of a 
failure of a designated institution on fi nancial stability 
is managed appropriately; to designate the Reserve 
Bank as the resolution authority; to establish a deposit 
insurance scheme, including a Corporation for Deposit 
Insurance and a Deposit Insurance Fund; to provide 
for co-ordination, co-operation, collaboration and 
consultation between the Corporation for Deposit 
Insurance and other entities in relation to fi nancial 
stability and the functions of these entities; to make 
provision for designated institutions in connection with 
resolution matters; to further provide for information 
required to assess a levy; to effect consequential 
and technical amendments to certain provisions; to 
accordingly amend the long title and the Arrangement 
of sections”.

  2.1.2. As at the time of writing this article, the Bill has 

been sent to the President of South Africa for assent.3

“
The Financial Sector Conduct

Authority (“FSCA”) is
established in terms

of the FSR
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1  The FSCA replaced the Financial Services Board established under the 

Financial Services Board Act No. 97 of 1990.
2  Notice of Intention to Introduce Financial Sector Laws Amendment Bill, 2020 

in National Assembly and Publication of Explanatory Summary of Bill (17 June 

2020) Government Gazette No. 43441.

3 Parliament of South Africa, “Parliament Passes Four Bills” media statement (15 

December 2021) which may be accessed at: https://www.gov.za/speeches/

parliament-passes-four-bills-15-dec-2021-0000.
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2.2. Joint Standard 2 of 2020 on the Margin 
Requirements for Non-Centrally Cleared 
OverTheCounter (“OTC”) Derivative Transactions 
(“Joint Standard 2”)

  2.2.1. The Joint Standard 2 was published on 2 June 

2020 by the PA and FSCA and became effective on 

16 August 2021.4 Joint Standard 2 deals with margin 

requirements for non-centrally cleared OTC derivative 

transactions. 

  2.2.2. In terms of the Joint Standard 2, an OTC 

derivative provider is generally required to – 

  2.2.2.1. calculate and exchange initial and variation 

margins based on the relevant amount of counterparty5 

credit risk arising from its non-centrally cleared OTC 

derivative transactions;

  2.2.2.2. have processes, procedures and board-

approved policies in place which are suffi ciently robust 

in respect of the non-centrally cleared OTC derivative 

transactions; 

  2.2.2.3. have dispute resolution procedures that 

are rigorous and robust in place with its relevant 

counterparties involved in non-centrally cleared OTC 

derivative transactions, before the onset of any relevant 

transaction; and 

  2.2.2.4. be aware that all margin transfers, 

contemplated in the Joint Standard 2,  may be subject 

to a minimum transfer amount of which the total or 

sum of the initial and variation margin does not exceed 

R5 million.6

  2.2.3. The FSCA has been strict with regulating OTC 

derivative provider businesses and the requirement 

that a provider must have the appropriate licence prior 

to conducting OTC derivative business. There may be 

severe consequences for failing to comply, therefore, 

OTC derivative providers should ensure to adhere to any 

regulation involving OTC derivative transactions. 

  2.2.4. The FSCA and PA have published an 

implementation roadmap which addresses structural, 

technical and operational requirements of the Joint 

Standard 2 and provides guidance on project planning 

initiatives within the FSCA, PA, counterparties and 

providers.7

  2.2.5. Further, the 

PA is in the process 

of establishing an 

implementation 

stream in relation 

to the regular 

submission of 

certain information 

regarding 

transactions 

between a provider 

and a counterparty, 

which the reporting 

thereof is expected 

to be required on a 

daily basis.8 The roadmap for the implementation of the 

reporting requirements is still being developed and may 

potentially be published in 2022.9

 

“
The FSCA and PA have 
published an implementation 
roadmap which addresses 
structural, technical and 
operational requirements.

4  FSCA and PA Joint Communication 2 of 2021 (9 June 2021).
5  The defi nition of “counterparty” includes, inter alia, a bank, bank controlling 

company or branch as defi ned in terms of the Banks Act. 
6  Joint Standard 2, paragraph 3.

7  FSCA and PA Joint Communication 4 of 2021 (13 August 2021) (“Joint 

Communication 4”), paragraph 2.2.
8  Joint Communication 4, paragraph 5. 
9  Ibid.
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2.3. Draft Joint Standard – Information Technology 
Risk Management (“Draft IT Joint Standard”)

  2.3.1. On 9 June 2021, the PA and FSCA published the 

Draft IT Joint Standard for public comment by 26 July 

2021.10

  2.3.2. The Draft IT Joint Standard applies to a bank, 

a branch of a foreign institution, a bank controlling 

company, a mutual bank, a licensed insurer, a 

manager of a collective investment scheme, a market 

infrastructure, a discretionary and administrative FSP.11

  2.3.3. The purpose of the Draft IT Joint Standard is to set 

out the sound practices 

and processes of 

information technology 

risk management which 

fi nancial institutions, 

including any bank, 

must comply with.12 

Once in effect, it will 

be the responsibility 

of the governing 

body of a fi nancial 

institution to ensure the 

requirements in the 

Draft IT Joint Standard 

are met.13 The Draft IT 

Joint Standard deals with, among other things, the – 

 2.3.3.1. roles and responsibilities; 

 2.3.3.2. information technology (“IT”) strategy; 

 2.3.3.3. IT risk management framework; 

 2.3.3.4. oversight of IT risk management; 

 2.3.3.5. IT operations; 

 2.3.3.6. information security;

 2.3.3.7. sensitive or confi dential information; 

 2.3.3.8. risks associated with products and services; 

 2.3.3.9. IT programme and/or project management;

 

 2.3.3.10. system recovery and business resumption; 

 2.3.3.11. outsourcing; 

 2.3.3.12. IT assurance; and 

 2.3.3.13. reporting to the FSCA and PA.

2.4 Code of conduct for the processing of 
personal information by the banking industry 
(“Code of Conduct”)

  2.4.1. On 1 July 2021, the Protection of Personal 

Information Act No. 4 of 2013 (“POPIA”) came into 

effect. The information regulator is an independent 

body established in terms of POPIA. POPIA sets out, 

amongst others, the conditions for the lawful processing 

of personal information where the information relates 

to a natural or juristic person. The information regulator 

published the Code of Conduct by the Banking 

Association South Africa on its website on 8 June 2021 

for comment by 30 June 2021.

  2.4.2. The Code of Conduct provides specifi c 

processing practices to be applied by the member 

banks in order for the processing of personal to be 

lawful.14 The practices are not an exhaustive list of the 

processing activities undertaken by member banks.15 

2.5. The Regulation of Cryptocurrency 

  2.5.1. The Intergovernmental Fintech Working Group 

(“IFWG”), is a group which aims to develop and adopt 

a coordinated approach to the creation of policies on 

fi nancial services activities emanating from fi ntech.16 

The founding members of the IFWG are the SARB, 

Financial Intelligence Centre (“FIC”), FSCA and the 

National Treasury, however, has now grown to include 

the NCR, the South African Revenue Services and the 

Competition Commission.17

“
On 1 July 2021, the Protection

of Personal Information 
Act No. 4 of 2013 (“POPIA”) 

came into effect.

10  FSCA and PA Joint Communication 3 of 2021 (9 June 2021).
11  Ibid.
12  Draft IT Joint Standard, paragraph 4.2.
13  TDraft IT Joint Standard, paragraph 5.1.
14  Code of Conduct, paragraph 1.5.

15  Ibid.
16  SARB website, accessed at: https://www.resbank.co.za/en/home/

quick-links/fi ntech#:~:text=The%20Intergovernmental%20Fintech%20

Working%20Group%20(IFWG)&text=The%20IFWG%20aims%20

to%20develop,services%20activities%20emanating%20from%20

fi ntech.&text=The%20founder%20members%20of%20the,Conduct%20

Authority%20and%20National%20Treasury.
17  Ibid.
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  2.5.2. On 11 June 2021, the IFWG, through the Crypto 

Assets Regulatory Working Group (“CAR WG”), published 

a position paper (“the Position Paper”) on crypto assets. 

The Position Paper confi rms that crypto assets will begin 

to be regulated in a phased and structured manner.18 

Therefore, there will be a transition from crypto assets 

being unregulated in South Africa to them falling within 

the scope of regulation of the FSCA, SARB and the FIC. 

  2.5.3. The Position Paper makes various 

recommendations on how to bring crypto assets into 

the regulatory purview across 3 main categories:19

  2.5.3.1. Implementation of anti-money laundering and 

combating the fi nancing of terrorism.

 2.5.3.2. Cross-border fi nancial fl ows. 

 2.5.3.3. Application of fi nancial sector laws. 

  2.5.4. This follows after two signifi cant crypto incidences 

involving Mirror Trading International Proprietary Limited 

and Africrypt Proprietary Limited which resulted in 

the loss of millions, if not billions, of rands of investor’s 

money.20  Caution towards the use of crypto assets 

began as early as 201421 and, since then, there have 

been various concerns published in relation to crypto 

assets and the lack of regulation in South Africa. 

Therefore, the introduction of the regulatory measures 

should introduce much greater protection to crypto 

investors, while caution should still be exercised.

 2.6. Draft Conduct Standard for Co-Operative 
Financial Institutions (“Draft Co-operative Conduct 
Standard”)

  2.6.1. The Co-Operative Banks Act was introduced in 

an effort to diversify the fi nancial services industry and 

promote fi nancial inclusion.22 The Co-Operative Banks 

Act allows member-based deposit taking fi nancial 

co-operatives to register as co-operative fi nancial 

institutions (“CFIs”), which are owned and controlled by 

members who have a common bond and provides 

members with banking and fi nancial services.23 The 

introduction of the “Twin Peaks” regulation model 

resulted in the prudential framework for CFIs being  

regulated and supervised by the PA.24

  2.6.2. On 11 August 2021, the FSCA published the Draft 

Co-Operative Conduct Standard for comment on or 

before 24 September 2021.25 The Draft Co-operative 

Conduct Standard applies to CFIs registered in terms of 

the Co-operative Banks Act and deals with – 

 2.6.2.1. business principles; 

  2.6.2.2. obligations 

of governing body; 

  2.6.2.3. governance 

arrangements; 

  2.6.2.4. design 

suitability and 

performance 

requirements for 

fi nancial products 

and services; 

  2.6.2.5. additional 

requirements in 

respect of members; 

 2.6.2.6. advertising; 

 2.6.2.7. disclosures; 

  2.6.2.8. complaints management;

  2.6.2.9. refusal, withdrawal or closure of fi nancial 

products or services by the co-operative fi nancial 

institution; and 

“
The FSCA published the 
Draft Co-Operative Conduct 
Standard for comment on 
or before 24 September 2021

18  IFWG and CAR WG, “Crypto assets to be brought into South African regulatory 

purview” press release (11 June 2021).
19  The Position Paper, pages 3-4.
20  FSCA, “The FSCA’s investigation on Mirror Trading International nears 

completion” press release (17 December 2020); FSCA Press Release 

Regarding Africrypt (Pty) Ltd (24 June 2021). 
21  National Treasury, “User Alert Monitoring of virtual currencies” (18 September 

2014).

22  FSCA Statement Supporting the Draft Conduct Standard – Conduct Standard 

for Co-Operative Financial Institutions (11 August 2021) (“Draft Co-Operative 

Conduct Standard Statement”), paragraph 2.1.
23  Ibid.
24  FSCA Communication 15 of 2021 (CFI) (11 August 2021).
25  Notice Regarding the Publication of Draft Conduct Standard [-] of 2021 (CFI) 

– Requirements for Co-operative Financial Institutions (11 August 2021). 
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  2.6.2.10. termination, closure or switching of fi nancial 

products or services by a member.26

  2.6.3. The main purpose of the Draft Co-operative 

Conduct Standard is to provide requirements which 

promote the fair treatment of CFI members. 27

 2.7. The FSCA’s Expectations Regarding Bank 
Branch Closures and Automated Teller Machine 
(ATM) Removals.

  2.7.1. On 1 September 2021, the FSCA published 

the FSCA Communication 18 of 2021 (Banks) – 

Conduct of Business 

Supervision (“Banks 

Communication”) 

which is applicable 

to banks, mutual 

banks and branches 

of foreign banks that 

make the decision to 

close physical points of 

presence, permanently 

or temporarily for 

refurbishment or 

conversion to self-

service branches.28

  2.7.2. The purpose of the Banks Communication is 

to provide the FSCA’s expectations regarding bank 

branch closures and the removal of ATMs and the 

requirement for notifi cation to the FSCA of the intention 

to permanently or temporarily close a branch for longer 

than 30 days, including the transformation of a branch 

to self-service.29 This is in order to ensure that the banks 

conduct the necessary assessments, which consider 

fair outcomes for the customers, prior to any closure or 

transformation.30 

  2.7.3. The Banks Communication requires banks to, 

inter alia, - 

  2.7.3.1. consider the impact on customers of the 

closure of a branch or removal of an ATM; 

  2.7.3.2. inform the FSCA prior to the fi nal decision being 

made and continuing with the closure process; 

  2.7.3.3. conduct a robust needs analysis of the 

customers that use the branch or ATM and consider the 

impact of the closure; 

  2.7.3.4. submit a summary of the outcome of the 

analysis in 2.7.3.3 to the FSCA for review which should 

be submitted no less than six months prior to the 

closure; 

  2.7.3.5. communicate to customers the existing 

alternative channels to access services or proposed 

alternatives that will be made available; 

  2.7.3.6. during the period between announcing and 

implementing the closures, keep the analysis of the 

impact and the potential alternatives under review; and 

  2.7.3.7. keep the FSCA informed of any changes to the 

proposal submitted to the FSCA.31 

“
On 1 September 2021, the 

FSCA published the FSCA 
Communication 18 of 2021

26  Draft CoOperative Conduct Standard.
27  Draft Co-Operative Conduct Standard Statement, paragraph 3.1.
28  Banks Communication.

29  Banks Communication, paragraph 1.
30  Banks Communication, paragraph 1.
31  Banks Communication, paragraph 3.



  2.7.4. In South Africa, access to banking services 

is linked to fi nancial inclusion. The FSCA has the 

obligation to promote fi nancial inclusion.32 In terms of 

the FSR, “fi nancial inclusion” means, “that all persons 
have timely and fair access to appropriate, fair and 
affordable fi nancial products and services”.33 The Banks 

Communication, in effect, promotes access to banking 

services and is part of the FSCA executing its obligation 

to fi nancial inclusion.

2.8 Project Dunbar: Central Bank Digital 
Currencies (“CBDCs”) Test for International 
Settlements 

  2.8.1. The Bank for International Settlements Innovation 

Hub, Reserve Bank of Australia, Bank Negara Malaysia, 

Monetary Authority of Singapore and the SARB are 

testing the use of CBDCs for international settlements. 

The experiment is referred to as Project Dunbar.34

  2.8.2. The purpose is to allow direct transactions 

between institutions, while reducing costs and 

increasing speed by developing prototypes for shared 

platforms which permit international settlements with 

digital currencies issued by multiple central banks. 

  2.8.3. The prototypes have been successfully 

developed and proved the technical feasibility of the 

implementation of a shared multi-CBDC platform, 

however, Project Dunbar is still ongoing and a project 

report is expected to be published in March 2022.36

 

“
prototypes have been 
successfully developed 
and proved the technical 
feasibility of the implementation 
of a shared multi-CBDC platform

32  FSR, section 58(1)(e).
33  FSR, section 1.

34  BIS, “BIS Innovation Hub and central banks of Australia, Malaysia, Singapore 

and South Africa will test CBDCs for international settlements” press release 

(02 September 2021) (“BIS Press Release”) which may be accessed at: https://

www.bis.org/press/p210902.htm.
36  BIS, “Project Dunbar: international settlements using multi-CBDCs” press 

release (8 November 2021) which may be accessed at: https://www.bis.org/

about/bisih/topics/cbdc/wcbdc.htm.
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Our current economic system is easy to describe: “take 

- make - waste”. Every day, we extract more resources 

that we superfi cially enrich with energy and labour. We 

use the results and in the majority of cases ultimately 

produce waste. In the last 15 years, for example, the 

production of clothing has doubled. One driver behind 

this is clearly the fast-fashion phenomenon. More and 

more clothes being worn less and less only to disappear 

into the endless depths at the back of your wardrobe. 

According to the World Economic Forum, the clothing 

industry alone is responsible for up to 10 per cent of all our 

current CO2 emissions. The ever-cheaper prices mean 

that the piles of clothes are growing ever faster and ever 

larger. According to the Ellen MacArthur Foundation, about 

one truckload of clothing is now either burned or buried in 

landfi lls each second. Specifi cally, this means that we are 

simply and unwarrantedly destroying around 460 billion 

US dollars. The same applies to all other industries without 

exception - from A like alarm clocks to Z like zippers. The 

statistics paint the same picture throughout our economy. 

Hyper optimised companies with their focus on costs and 

turnover, ultimately on profi t. In the end, an average Swiss 

person today consumes more than three times the limited 

resources of our planet. Each year.

Out of the Crisis: The only way forward is the Circle
Systematic re-utilisation instead of destroying resources. This is how signifi cant CO2 savings can be achieved. 

The benefi ts of a well-thought-out circular economy are obvious.

Linear 
economy

Recycling 
economy

Circular 
economy
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THE NECESSARY SYSTEM CHANGE: FROM LINEAR TO 
CIRCULAR

Nature, from which everything is basically derived, knows 

no waste. Every leaf that falls from a tree is put back into 

the natural lifecycle. The same applies to every animal, 

every human being. Everything is determined by cycles. 

So why would this principle not apply to our economy? 

Just because we switched to the linear model during the 

industrial revolution and drove it to an extreme? A simple 

look at the world with all the crazy human destruction 

on land, at sea and in the air makes us realise that we 

are clearly on the wrong track. What is the solution to this 

problem? It is obvious: what we need is an interdisciplinary 

and all-encompassing shift to circular models. We need 

to change for our planet. For us and especially for our 

children. No excuses! The future is what it has always been: 

a circle.

Circular models create closed material and energy cycles 

- without waste. In the end, waste is and remains only an 

indicator that something is not going right. It represents 

a loss that nature does not know in this way. As long as 

there is waste - be it the paint which cannot be dissolved 

back into its natural components, or the packaging that 

is non-degradable, or insulating material that that can’t 

be fully recycled, we face a problem. All “loss” should at 

least become input for another production cycle. Hence, it 

should either be useable as a by-product or as an essential 

resource for another industrial process or degraded into 

natural decomposable soil.

Biological and technological cycles 

Here we see two cycles - the biological and the 

technological. “Consumption” happens in the biological 

cycles, where food or bio-based materials are designed 

to return to the system through processes such as 

decomposing and anaerobic digestion. These cycles 

regenerate the foundation for life such as soil, which in turn 

provides opportunity for new life. 

Equally, the technological cycles recover and restore 

products, components and materials through strategies 

such as reuse, repair or recycling. Already today there 

are numerous companies including domestic Swiss 

companies, that show the feasibility and practicality 

of these practices. Starting with clothing to innovative 

watches, cosmetic products, or fabrics these products 

trigger a signifi cant change. A change of our habits 

and behaviours. Today, we no longer have 65 T-shirts in 

my wardrobe, but twelve. When one gets old, it is either 

recycled at home or exchanged for a new one at the 

manufacturer, who recycles it. Needless to say, that its 

packaging is its permanent companion on this journey.

Exponential technologies and decentralisation

I think there will be two big themes in the next few years 

that will drive us towards the circular economy. Firstly, the 

younger generations. 

I am astounded every 

day when I talk to 

them about ideas on 

reaching a sustainable 

tomorrow. Even at the 

rapidly growing circular 

economy conferences, 

they are the ones who 

really believe, promote 

and drive the exciting 

projects. 

Secondly, exponential 

technologies. In their 

manifold combinations 

they allow leaps in development at unprecedented 

speeds. These technologies will change and accelerate 

innovation cycles to an almost unprecedented degree. 

This is also pointed out by one of our alma maters, the 

Singularity University in California’s Silicon Valley. Among 

all the different possibilities, we are particularly excited 

about the practical application of blockchain technology 

in combination with artifi cial intelligence and quantum 

computing. These will prove vital for environmental 

protection and the development of a circular economy 

that is fi t for the future.

“
Circular models create 
closed material and 
energy cycles.
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Sooner or later, I also expect an accelerated and 

sustainable decentralisation here in Switzerland. Fewer 

young people will want to work in the phallic buildings of 

old tradition with military hierarchical structures. Instead, 

they will strive to work in their own companies by applying 

their strengths at a local level while benefi tting from a 

global network. This “going local” movement in addition 

with a sustained global acumen is a precious asset.

Disruption and regulation

Undoubtedly, in this shift from the linear to the circular, 

we are talking about a disruption of familiar models 

and structures. Historically, change always meant a 

replacement of the 

old players by new 

ones. No carriage 

manufacturer is a 

car producer today, 

and no typewriter 

manufacturer has 

made the jump to 

produce mobile 

phones. What will 

next technological 

advancement look 

like? Certainly, there is 

a lot of expectation on 

start-up companies. 

However, the 

established companies also have opportunities to develop. 

Compared to the past, companies are much more 

diversifi ed and dynamic. Some have already launched 

circular projects as part of their future strategy.

Will this be enough? It remains to be seen. Ultimately, the 

regulatory framework will be crucial. Signifi cant efforts 

in regulation at the EU level, but also in Switzerland, are 

already outlining where this journey may lead. The decisive 

question remains: Is it just a matter of greenwashing, or do 

we embrace the underlying considerations and are able to 

cast these into binding laws? 

New opportunities, new processes 

Playing a part in the circular economy in general and 

circular fi nance in particular opens up a whole variety of 

opportunities for businesses. First of all, they will contribute 

meaningfully to meeting climate targets. Secondly, 

businesses show they are forward-looking, bolster 

their reputations and secure a valuable competitive 

advantage. Circular fi nance means businesses have 

to examine their entire value chain and re-orient it if 

necessary. This can involve everything from procurement 

of raw materials or semi-manufactured goods to reviewing 

dependence on monopoly suppliers and seeking out 

alternative procurement methods, through to gradually 

reducing toxic chemicals and investing in innovation.

Those within the fi nancial industry who want to transition 

to the circular fi nance principle need to update all the 

phases of their investment process. 

Financial industry in pole position  

Banks, insurers and other fi nancial services providers sit at 

the interface between the fi nancial economy and the real 

economy. They can guide fl ows of capital to support the 

transition from a linear to a circular economic model by 

setting incentives, leading the discussion and providing 

circular loans, and so facilitate circularity. Some examples 

for illustration:

• Investing in cleantech or new recycling technologies 

contributes to closing resource cycles.

• Investing in regenerative eco-friendly agriculture 

contributes to the regeneration of resources.

• Investing in business models such as sharing or used 

car platforms which promote longer product lifecycles 

support the slow down strategy.

The capital of Swiss investors can make a real difference, 

not just internationally, but also locally. Circular fi nance 

will create new activities and business models – in other 

words new jobs and job profi les. By acting as facilitators, 

the Swiss fi nancial industry will signifi cantly strengthen the 

external trade position and attractiveness of Switzerland as 

an economic centre.

The transition to a circular economic model will entail 

the risk of resource shortages. The fi nancial industry has a 

duty to raise awareness and understanding of this risk, for 

example as regards price volatility. It must take account 

of it in structuring its offers and defi ne how companies and 

investors will address the issue. 

“
The capital of Swiss investors 
can make a real difference, 

not just internationally, 
but also locally.
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Introduction

The UK left the European Union on 31 January 2020. At 

that point, the vast body of EU regulation was imported 

into UK domestic law. However, that event also marked 

the beginning of the opportunity for regulatory divergence 

between UK and EU regulation.

The range of fi nancial regulation that affects banks 

and other fi nancial 

institutions is very 

broad indeed and 

one needs to be 

selective in a review 

such as this (given 

its relative brevity) 

in order to focus on 

the most signifi cant 

developments in 

2021/22.

One of the key policy 

issues for the UK market 

following Brexit, has 

been to distinguish itself as an innovative market which can 

continue to attract both service providers and investors. 

What follows is a description of recent developments 

in the UK in relation to the provision of banking services. 

This chapter distills what its author considers the most 

noteworthy developments as follows:

• Licensing and Prudential supervision of banks;

• Fintech;

• Wholesale markets; and 

• ESG issues.

Licensing and prudential supervision of banks

One of the greatest impacts of Brexit for cross border 

activity was the loss of an ability for UK institutions to avail 

of the single market passports under CRD, MiFID, PSD 

and other EU measures such that they could no longer 

provide cross border services across the EU/EEA from the 

UK. Similarly, those EU institutions operating in the UK via 

branches of EU authorised entities lost the branch passport 

status that previously applied pre-Brexit. The interim solution 

was for the UK to establish a temporary permisssions regime 

for those institutions in an effort to prevent the disruption of 

their businesses and to ensure continued market stability. 

Ultimately, however, those branches of EU fi nancial 

institutions operating in the UK under the passporting 

regimes of relevant EU directives need to become directly 

authorised in the UK as branches of entities with a foreign 

head offi ce. This process has already begun and many 

institutions previously operating as passported branches 

of EU banks and fi nancial institutions are preparing 

applications for direct UK authorisation.

In July 2021, the Prudential Regulation Authority (‘PRA’), 

issued a Supervisory Statement (SS5/21) This Supervisory 

Statement (SS) sets out the PRA’s expectations for 

receiving information concerning the risks in the wider 

group and co-operation from other supervisory authorities 

concerned foreign banks and their wider groups. 

The policy consideration is that the PRA is keen to be 

satisfi ed that the international bank is meeting threshold 

conditions, particularly the threshold condition concerning 

the effective supervision of the fi nancial institution. This 

Supervisory Statement also sets out expectations of 

international banks in meeting the threshold condition on 

the prudent conduct of business, including their systems 

and controls and risk management.

The Supervisory Statement expands on the PRA’s approach 

to banking supervision. It applies to all PRA-authorised 

banks that are headquartered outside of the UK or are 

part of a group based outside of the UK. In the Supervisory 

Statement, such fi rms are referred to as ‘international 

banks’. It therefore covers those fi rms operating in the 

UK as a subsidiary or through a branch. Given Brexit, 

the Supervisory Statement applies to all subsidiaries and 

branches of EU banks which are authorised (or will be 

authorised) in the UK.

“
One of the greatest impacts 

of Brexit for cross border 
activity was the loss of an 
ability for UK institutions to 

avail of the single 
market passports

UK Banking Review- 2021/22

45



For UK subsidiaries of groups based outside the UK, the PRA 

will apply the same regulatory requirements and will follow 

the same supervisory framework as for fi rms that are based 

in the UK and are either not part of a group or are part of a 

group based in the UK. However, its supervisory approach 

takes into account the links between the subsidiary and 

the rest of the group of which it forms a part. Where that 

group is not based in the UK, the PRA will typically have less 

information on the risks arising in the group, and less ready 

access to those responsible for group risk management. 

The PRA tailors its supervisory approach according to the 

nature, scale, and complexity of a fi rm’s UK operations and 

potential impact on fi nancial stability in the UK, and also 

according to the extent to which the UK operations are 

integrated with overseas operations. Accordingly, the PRA’s 

expectations of subsidiaries of groups based outside the 

UK may well differ in some areas from those of subsidiaries 

belonging to groups based in the UK. Details of how the 

PRA’s expectations vary in this regard are set out in the 

Supervisory Statement.

For fi rms that operate through a UK branch, the branch 

operations are necessarily dependent on those of the 

legal entity as a whole. It will be subject to prudential 

regulation by its home state supervisory authority according 

to where it is based. Unlike UK subsidiaries, the PRA applies 

a different set of rules to such fi rms, recognising that while 

PRA authorisation applies to the whole fi rm, it is appropriate 

to rely on the home state supervisor for certain aspects 

of supervision. The expectations that the PRA has for 

information relevant to the PRA’s objectives will therefore 

also vary in this regard.

For fi rms that are part of international groups carrying 

on banking business in the UK, the PRA will fi rst assess 

the general factors that must be in place for effective 

supervision to be possible, and then assess the factors 

specifi c to each international bank and any group of 

which it is a member. 

The general factors the PRA considers are:

(a)  whether the home jurisdiction’s prudential supervision 

regime is suffi ciently equivalent to the UK regime;

(b)  whether there is suffi cient supervisory co-operation with 

the home state supervisor; and

(c) the effi cacy of the arrangements for resolution.

The policy of the PRA requires foreign bank subsidiaries 

and branches to satisfy it that they are robustly prudentially 

managed in a way which will not pose a threat to the UK 

fi nancial system or its markets.

Fintech

One of the outcomes of the Wirecard scandal in Germany 

has been renewed regulatory focus and scrutiny of 

payment services providers. In the UK innovation in the 

provision of fi nancial services is regarded as a differentiator 

in terms of the market’s competitive position. That said, 

however, there is an anticipation that there will be some 

clarity on the UK’s 

approach to regulating 

stablecoins and other 

crypto-assets in the 

course of 2022. The EU 

has already produced 

draft legislation to 

regulate crypto assets 

which is aligned 

pretty closely with the 

manner in which MiFID 

II regulates services in 

relation to traditional 

fi nancial instruments. 

Crypto-assets which 

amount to security 

tokens or e-money tokens are already regulated fi nancial 

instruments, as are derivatives and exchange traded notes 

which reference crypto-assets. Treasury consultations have 

proposed adding certain types of stablecoin to this list of 

regulated instruments, as well as restricting crypto-asset 

promotions.

“
For fi rms that are part of
international groups carrying 
on banking business in 
the UK, the PRA will fi rst 
assess the general factors 
that must be in place for 
effective supervision to 
be possible.
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Wholesale markets

The UK has made some amendments to the MiFID regime 

to improve effi ciencies in order to support post Covid 

market recovery. In particular, there has been a relaxation 

of some of the disclosure and reporting obligations 

under the original MiFID implementing requirements 

to the extent that those onerous obligations are owed 

to fi nancial institutions and other clients of that level of 

sophistication. In the EU there has also been a review of 

the MiFID regime focused primarily on how some of the 

transparency provisions in trading might be changed. The 

likelihood is that there will, in the near to medium term, be 

a divergence of regulatory approach between the UK and 

the EU which will impact 

systems requirements 

for banks (and other 

fi nancial services 

providers) in how they 

meet the challenges of 

divergent requirements 

in the UK and the EU 

going forward. 

It is also interesting to 

see the development 

of proposals on the part 

of the EU for a Capital 

Markets Union. In 

2020 proposals for an integrated and harmonised capital 

market in the EU emerged. Many of the recommendations 

will likely take some time to implement – such as:

• diversifying funding choices of European companies 

of all sizes and at all stages of their development;

• improving the reach of retail investors in terms of 

access to more sophisticated products;

• fostering cross-border investments and the provision of 

cross-border fi nancial services within the EU;

• building a competitive advantage globally as an 

effi cient and well-functioning sustainable capital 

market; and

• mobilising private capital for a green Europe – notably 

supported by the European Green Deal – and a 

digital Europe.

The UK has also been thinking about how to improve the 

competitive advantage of its capital markets in ways 

which differ signifi cantly from the EU proposals. Notably the 

Hill Review which made a number of recommendations 

primarily aimed at listing requirements including:

• modernising listing rules to allow dual class share 

structures in the London Stock Exchange’s (LSE) 

premium listing segment, giving directors (in 

particular, founders) enhanced voting rights on certain 

decisions, with safeguards to maintain high corporate 

governance standards

• reducing free fl oat requirements – the amount of a 

company’s shares that are in public hands - from 25% 

to 15% and allow companies to use other measures 

to demonstrate liquidity

• rebranding and repositioning the LSE’s standard listing 

segment to increase its appeal to companies of all 

sizes and types

• a fundamental review of the prospectus regime so 

that in future, admission to a regulated market and 

offers to the public are treated separately; and

• liberalising the rules regarding special purpose 

acquisition companies (SPACs), with appropriate 

safeguards for investors.

ESG Issues

On 5 November 2021, the Bank of England published 

its approach to greening the Corporate Bond Purchase 

Scheme. The approach, published alongside a Market 

Notice, implements the principles set out in a Discussion 

Paper the Bank had issued in May 2021. It is consistent 

with targeting a 25% reduction in the weighted average 

carbon intensity (WACI) of the CBPS portfolio by 2025, and 

full alignment with net zero by 2050. Banks and other fi rms 

will now need to satisfy climate-related eligibility criteria for 

their bonds to be purchased by the CBPS, with purchases 

of eligible fi rms’ debt being “tilted” towards the stronger 

climate performers within their sectors.

“
In 2020 proposals for 

an integrated and harmonised 
capital market in 
the EU emerged.
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In addition, the UK government has made two ‘green gilts’ 

issues since September last year – both of which were 

signifi cantly oversubscribed. This move has been followed 

by other sovereign debt issues which are focused on 

climate change and sustainability. Work on taxonomies 

in 2022 to extend them into adaptation and resilience 

criteria will offer governments additional sources of eligible 

expenditures for green bonds. Both the EU Taxonomy 

and the China Green Bond Endorsed Project Catalogue 

are being extended to encompass a broader range of 

potential assets. Taxonomies are also being extended to 

social objectives.

Finally, one other new initiative to look out for in 2022: the 

development of global carbon markets (GCM). The fi nal 

agreement of the rules governing GCM was another of 

the small triumphs of Glasgow, with the details of Article 6 

stuck in abeyance since Paris. The agreement reached at 

COP26 solved the issue of avoiding double counting and 

created two systems for trading in credits (open market 

and between Governments). The full potential impact of 

a globally-functioning GCM will only become clear as 

the market begins to work, but at the very least, it has the 

potential to create a signifi cant movement of capital from 

one jurisdiction to another which create new fi nancing 

streams for major infrastructure projects in developing 

countries. How those capital fl ows will be monitored and 

controlled is likely to have a potentially important impact 

on fi nancial institutions around the world.

These are just a few of the potential new requirements 

(and opportunities) that global efforts to address climate 

change will impose on/offer to fi nancial sector fi rms in 

2022. There will be more - and it is likely that we will see an 

increasing tempo of their introduction.

It is patently evident from regulatory policy and 

pronouncements that the effort to deliver a ‘green 

economy’ will rest with the fi nancial services sector. We 

are seeing already, that policy makers through disclosure 

requirements and taxonomies are looking to implement 

the political and policy aims of addressing climate change 

through the industry. We will see over time restrictions 

on the ability to market funds and other investment 

products which are not aligned to the policy objectives of 

addressing climate change and other ESG objectives.

It has been an active year in the banking and wider 

fi nancial services sector and we continue to see further 

activity in the months to come.

“
A new initiative to look 
out for in 2022: the 
development of global 
carbon markets (GCM).
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Ukraine has been actively trying to integrate into the global 

fi nancial markets. In the recent years, Ukrainian lawmakers 

have been putting together various pieces that could 

enable creation of a resilient and sustainable infrastructure 

based on the best practices in the EU and the United 

States. 

The new capital markets law (the “Capital Markets Law”) 

became effective on 1 July 2021 has marked a new 

era for the Ukrainian 

fi nancial market.  The 

Capital Markets Law 

is broadly based on 

provisions of MiFID II, 

EMIR, and MiFIR and 

is aimed to change 

the current fi nancial 

market infrastructure as 

well as to create the 

new comprehensive 

legal framework for 

proper functioning of 

the fi nancial markets.

 

While the implications of the Capital Markets Law 

have been widely discussed in the context of creating 

systemically important fi nancial markets infrastructures 

(FMIs) such as central counterparty, its importance for the 

banking system cannot be underestimated. Apart from 

general macroeconomic effect, the Capital Markets Law 

opened a door for a number of opportunities that Ukrainian 

banks and foreign investors looking into Ukraine have been 

longing for quite a while.   

Securities Trading Products 

The Capital Markets Law has created an environment 

for further currency control liberalisation that has been 

launched back in 2019. Currency control liberalisation 

and low interest rates on deposits boosted demand of 

the retail investors for new investment instruments with 

foreign securities being the top interest. On the back of 

existing experience in servicing investments abroad of big 

corporate and private wealth clients, Ukrainian banks have 

launched a race for becoming a fi rst-rate service-provider 

to retail investors.  

Monobank and Alfa-Bank have announced their 

applications giving Ukrainian investors access to the 

foreign securities market. The pilot versions are already in 

circulation but the market still has enough room for new 

players who can offer better terms of trades and wider 

range of instruments. Such new products allow banks to 

attract new clients who want to benefi t from both banking 

services and access to investments with low entrance 

thresholds. 

The sub-brokerage model used by Monobank will most 

likely gain popularity among other banks. This structure 

envisions that an investment fi rm (most of which in Ukraine 

are banks) is acting as a sub-broker or, in other words, an 

intermediary between a retail investor and foreign broker. 

The purchase of foreign securities is done outside of 

Ukraine by an international broker which cooperates with 

a Ukrainian investment fi rm. From Ukraine law perspective, 

the key benefi t of this structure is that clients are able to 

access a broader and more attractive scope of foreign 

securities (including various ETFs and American securities).

The currency control rules currently limit the size of such 

investments abroad (currently these are up to EUR 200,000 

per calendar year per person and up to EUR 2,000,000 

per calendar year per company (unless it is a bank)). 

Investment fi rm will have to comply with these limits when 

buying securities for its clients although these should be 

relatively easy to monitor through an online system of the 

National Bank of Ukraine. 

 

“
Monobank and Alfa-Bank 

have announced their 
applications giving Ukrainian 

investors access to the 
foreign securities market.
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INTERMEDIARY SERVICES

Stakeholders of the Ukrainian fi nancial and capital markets 

are currently in active consultations regarding construction 

of the organised trade and post-trade infrastructure. The 

Capital Markets Law requires deals on the organised 

markets, as well as some over-the-counter derivative 

contracts, to be concluded with a central counterparty 

(CCP) as an intermediary. Given the high standards that a 

CCP typically put forward to its clearing members, broad 

access to the organised markets and derivatives trading 

will be impossible without intermediation of banks. 

Although the regulators are yet to fi ne-tune the necessary 

by-laws, market participants see banks acting as a general 

clearing member or in other words will act as a risk-

management buffer between a CCP and a wide range 

of bank’s clients. The demand for the general clearing 

member services appears to be imminent given that 

Ukraine has a huge commodities market in energy and 

grains. While all traders on such markets have access to 

banks, they do not have necessary corporate governance, 

risk management rules and procedures, as well as fi nancial 

resilience allowing them to directly access a CCP as a 

clearing member. 

The Capital Markets Law entails a launch of a fully-fl edged 

CCP by 2023 leaving not much time to the banks for 

devising new products. It is thus crucial to start preparing 

for the new role of a general clearing member now. Apart 

from establishing commercial relations with potential 

future CCPs, which we already require a thorough work to 

synchronise the operational rules and procedures, banks 

are to launch consultations with their key clients to explain 

the new developments and prepare to the new trading 

reality.

Local ISDA

Another major development introduced by the Capital 

Markets Law was regulation of a “master agreements” 

concept in transactions with fi nancial instruments, currency 

related instruments and commodities transactions. The 

Capital Markets Law vests market players with a wide 

discretion to determine the terms of master agreements. 

On the basis of the provisions of the Capital Markets Law, in 

September 2021 USAID together with National Association 

of Banks and American Chamber of Commerce in Ukraine 

published a local ISDA master agreement for Ukraine. The 

documentation is based on standard ISDA documentation 

and comprises (i) the template of a Master Agreement, 

(ii) templates of individual confi rmations, (iii) standard 

terms for certain types of derivative transactions that can 

be incorporated by reference, and (iv) agreement on 

exchange of margin. 

The Ukrainian ISDA is governed by Ukrainian law and 

is subject to the jurisdiction of Ukrainian courts. The 

developed templates and especially standard terms cover 

currency forwards, 

currency options, 

currency swaps, interest 

rate swaps, non-

deliverable commodity 

derivatives (forwards for 

argi products, metals 

and diesel, options 

for agri products, 

commodity price 

swap). 

Agreement on 

exchange of margin 

is a new product 

and basically a new 

security instrument, which aims to implement the margin 

mechanisms similar to those of ISDA Credit Support 

Documentation. The instrument has not yet been tested 

in courts but is not prohibited by law so we look forward to 

the pilot projects on implementing the same together with 

local ISDA master agreement.

While the primary aim is to have Ukrainian ISDA used 

between Ukrainian counterparties, it is an important tool 

for popularising standardised documentation on the 

Ukrainian market and promoting standardisation between 

key players (such as big corporates and banks). Currently, 

not all banks use ISDA for even cross-border transactions 

so Ukrainian ISDA will help get them familiarised with 

standardised documentation and its benefi ts. It will further 

help banks popularise the instrument to its clients. Although 

this is a slow process, Ukrainian ISDA may serve as an 

additional incentive for small and medium agri-producers 

to use derivative hedging products in their business.

“
The demand for the 
general clearing member 
services appears to 
be imminent.
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Transactions entered into on the basis of the master 

agreements have many benefi ts from Ukrainian law 

perspective. Ukrainian legislation dealing with the capital 

and derivatives market was highly criticised because 

of lacuna in the fi eld of close-out netting. The close-

out netting allows parties that enter into numerous 

mutual contracts with each other to limit their fi nancial 

exposure under such contracts to their net result in the 

most unfavourable scenarios. For example, in insolvency 

parties will be allowed to nett their mutual obligations 

and the party that owes more will pay the nett sum to its 

counterparty. 

The Capital Markets Law expressly recognises and allows 

the close-out netting in transactions not only with fi nancial 

instruments but 

also commodities. 

The law allows the 

counterparties to agree 

on various terms of 

the close-out netting 

procedure, including 

grounds triggering 

a right to close-out, 

calculation mechanics, 

need of notifi cations, 

etc. The close-out 

netting can also apply 

with respect to insolvent 

banks although with 

peculiarities provided under the Law of Ukraine “On 

Households Deposit Guarantee System”. Leading law 

fi rms, including CMS, are currently working on improving 

legislative framework to remove certain ambiguities related 

to close-out netting in order to clear the way to ISDA 

opinion for Ukraine.

New Instruments

Ukraine is defi nitely following the ESG trend, especially 

in terms of implementing the “E” – environmental – and 

“S” – sustainability – aspects of ESG. In the end of 2021, 

Ukrainian state company Ukrenergo has issued a fi rst green 

and sustainability-linked bond with total subscription of 

USD 825 million. The issue was possible due to changes 

introduced by the Capital Markets Law in conjunction with 

cancellation of currency control limitations preventing 

Ukrainian companies issuing Eurobonds without involving 

an offshore subsidiaries. In the same token, the National 

Securities and Stock Markets Commission (NSSMC) has 

published guidelines on ESG implementation by local 

companies. 

According to the Capital Markets Law, green bonds 

envisage that funds attracted from investors via this 

instrument will be used by an issuer exclusively for fi nancing 

or refi nancing an ecological project or its stage. Green 

bonds can be issued by both project developers and 

fi nanciers. Project developers (i.e., entities implementing 

green projects) can include private companies (including 

private partners in PPP projects), municipalities and state. 

Financiers in turn can include a special governmental 

body of Ukraine, private companies (including banks 

and other fi nancial institutions) and international fi nancial 

institutions.  

Based on the Capital Markets Law, green bonds are issued 

in line with the procedure envisaged for any other bonds. 

The peculiarities are as follows:

•  fi nanciers are allowed to use fund from the same bonds 

issue to fi nance several ecological projects;

•  similarly, one project can be funded from several 

bonds issues as long as nominal value of such issues in 

aggregate does not exceed the total project costs set 

in the decision approving such project;

•  prospectus (in case of public placement) or decision to 

issue bonds shall include description of the underlying 

project, its economic and technical parameters, 

completion dates and calculation of the expected 

ecological effect. Financiers shall also include 

description of the projects to be fi nanced from the 

issue, as well as evaluation and selection procedure for 

the projects to be fi nanced;

•  annual information published by the issuers will also 

have to include information on progress of the green 

project and amount of funds received (through green 

bonds) and spent on ecological projects. 

“
Ukrainian legislation dealing 

with the capital and 
derivatives market was 

highly criticised because 
of lacuna in the fi eld 
of close-out netting.
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The oversubscription to the Ukrenergo Eurobond backed 

up by a sovereign guarantee shows a huge interest in 

new fi nancing instruments. Many foreign banks operating 

in Ukraine are required (either by law or their internal 

commitments) to maintain a green stack in their portfolios 

and actively seek for new sources to fi ll in the gap. 

Moreover, lack of any detailed qualifi cation criteria for 

privately funded ecological projects allows more fl exibility 

to the investors, who can structure green projects based on 

requirements applicable to such investors in the jurisdictions 

of their incorporation (e.g., EU Taxonomy). Investors 

into such instruments are also protected by additional 

obligations placed on not only project owners but also 

fi nanciers to control use of funds attracted through green 

bonds to prevent greenwashing. 

However, the green and sustainability linked bonds are 

just one of the examples of new instruments that local 

banks can also use to fi nance projects of their clients. 

The Capital Markets Law also provides, for example, 

for infrastructure bonds and special-purpose bonds 

allowing use of securities for fi nancing virtually any type of 

project. It goes without saying that volumes of issues by 

Ukrainian companies are not yet there but with state owed 

companies paving the way, creation of a CCP and further 

development of the organised markets that is underway 

locally issued securities backed up by derivative hedging 

contracts will gradually gain popularity among fi nancing 

instruments used by banks. 

It may seem that Ukraine is only starting a way towards 

developing a proper capital markets infrastructure and it 

is premature to conclude what role will be played by the 

banks in this new infrastructure. On the one hand, this is 

true – the infrastructure is not yet there. On the other hand, 

Ukraine has been in a preparatory mode for a number of 

years already and now the speed of changes, most of 

which have been formalised during 2021, together with 

motivation of certain market participants demonstrate that 

the new reality will arrive sooner than may be expected. It 

is high time to prepare.

“
New capital markets 
reality will arrive sooner 
than may be expected. 
It is high time to prepare.
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